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inTherefore, a left turnthat Elliott made sharpthe facttruck.pick-up
LeBlane,In toto the contrastjury.of the truck was obviouspick-upfront

toremarks intendedinflammatorythe counsel madeplaintiffswhere
581-82,bias, inatmake based on racial id.encourage the to a decisionjury

throughcase, facts that were introducedcounsel recitedthis Fisher’s
failurerepeatedare troubled counsel’sAlthough bywetestimony.witness
did notbythe made counselruling,with the remarkscomply pre-trialto
by jurynot be curedthe that couldirreparable injusticerise to level of

Furthermore, cautionarythreegavethe trial courtinstructions.
thejurywe that the followedjury. presumeinstructions to the Because

580,instructions, 148 we not believecourt’s N.II. at doGlodgeit,trial see
not the trialinjustice bythere an that was curedirreparablethat was

instructions.cautionarycourt’s

Affirmed.

Dalianis,Brock, Broderick, JJ.,C.J., Nadeau and concurred.and
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Getman, Steere,Stacey, Tamposi, P.A.,Schulthess & of Bedford
(.Edwinna C. brief,Vanderzanden and Jill A. DeMello on the and Ms.

orally),Vanderzanden for the petitioner.

(HeatherUpton LLP,& Hatfield, of Concord M. Bums and Lauren S.
brief,Irwin on the and Ms. Bums for theorally), claimant.

Heed,Peter W. attorney general Schwarzer,E.(Mary assistant
attorney general, on the brief orally),and for the New Hampshire
Department Employmentof Security.

Broderick, J. The petitioner, Center,Lakeview NeuroRehabilitation
(Lakeview),Inc. appeals a final (tribunal),decision of the appeal tribunal

board,as affirmed theby appellate of the New Hampshire ofDepartment
Employment Security awarding unemployment claimant,benefits to the
Joseph K. McCusker. We affirm.

The record supports the following facts. Lakeview is a residential
treatment and rehabilitation facility for brain injured, neurologically
impaired and emotionally children,disturbed adolescents and adults.
McCusker began working there in 1997 aas temporary grounds crew
worker who shortly thereafter became a permanent member of the staff.
He has suffered from IType diabetes since 1978 and is medically required
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intervals,regularday,each eat atseveral timessugarto monitor Ms blood
substantiallydropsMs blood sugarneeded. Ifadjust Ms medication asand

reaction, blurredsweating,which triggersasubject hypoglycemiche is to
ofwas awareLakeviewvision, loss of consciousness.confusion and/or

it hired him.disease whenMcCusker’s
2002, of24,Aprilon becausejobfrom hisdischargedwasMcCusker

separateon four occasionsunsafe behaviorandalleged inappropriate
first incidentdischarge.date his The2000 and the ofbetween June

reaction2000, a hypoglycemicMcCusker sufferedoccurred in June when
result,As agrounds.truck on the Lakeviewdrivingwhile a maintenance

barn. McCuskerof the and struck the maintenancehe lost control vehicle
In thata trainer.positiona new as residentialthen transferred towas

toandpersonalto care assistancerequired providehe was directcapacity
patients.

theto use2001, patientstaff member allowed aIn June a Lakeview
byhad been instructed Lakeviewin an office where McCuskertelephone

kitthe thepatientkit. discoveredkeep unsupervised,to his insulin Left
December, McCuskerwas Insyringe. reprimanded.and took a McCusker

Areaction. Lakeviewduring hypoglycemiclost at aconsciousness work
hisand he able to finishby administering glucosenurse revived him was

shift.
toprobationonplaced thirty-daysLakeview McCuskerSubsequently,

He wassugar effectively.ensure that he was able to monitor his blood
a eat andsugar daydirected to check his four times and mealsblood

in requirements. completedsnacks accordance with his McCuskerdietary
probationhis without incident.

2002,11, agiven high rating jobOn March McCusker in hisverywas
“[a]longIn his review noted that withperformance appraisal. particular,

holds all for thechanges, safetythe schedule Joe above elseunexpected
and he The &responsible Improvementstaff is for.” “Areas For[patients]

stated,the noted atPlan” section of review “None this time.”
month,The following experienced hypoglycemicMcCusker another

reaction blood at the times. Hedespite checking sugar appropriatehis
loud, kidded in a apatients way,became adolescent forceful grabbed

shookpatient by lightly tapped patientthe shoulders and him and another
the a He argumentativeon head with was with staff membersnewspaper.

and in theempty syringewaved an air.
As a result of Lakeviewepisodes,these terminated McCusker’s

Thereafter, he filed for with Newemployment. unemployment benefits the
Hampshire of he hadDepartment Employment Security, alleging that

todischargedbeen due diabetic that hehis condition. Lakeview contended
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was fired for in the“inappropriate/unsafe presence [patients].”behavior of
request uponMcCusker’s for benefits was denied a that hefinding was

work,”due to “misconduct connected with his RSA 282-discharged see
A:32, 1(b) (1999). tribunal, which,appealedMcCusker the denial to the
following evidentiary hearing,an reversed the decision denying benefits.
The tribunal found that while McCusker was fordischarged inabilityhis to
do his his did not arise from misconductjob, inability connected with his
work. the found that toSpecifically, tribunal McCusker “worked the best
of “didhis his best to control his diabetic and hadability,” condition” not

denied,its forengaged requestin misconduct. After wasreopening
board,Lakeview to theappealed appellate which affirmed the tribunal’s

RSA282-A:67, (1999).appealdecision. This followed.See II
Lakeview asks this court to overturn the award unemploymentof

(1)groundsbenefits misappliedto the claimant on the that the tribunal: or
ignored properthe forlegal assessing employeestandard misconduct

(2)282-A:32, 1(b);under RSA failed to base its decision upon competent
(3)evidence; employeesmedical and failed to hold in healththe care

aprofession demandingto more standard in assessing Lastly,misconduct.
contends that the finding,Lakeview tribunal’s that the claimant’s

thehypoglycemic reactions were uncontrollable result of his medical
condition, clearlywas erroneous.

reviewingIn a decision of the tribunal we are confined to the record and
will not our for itsjudgment judgment weightsubstitute as to the of the

IV,282-A:67, (1999);evidence on of RSA Vquestions Appealfact. see of
Commission, 659, (1988).N.H. 130 N.H. 662 willSweepstakes upholdWe

the decision of the unless its findingstribunal or conclusions are
unauthorized, law,affected an error of or inby clearly erroneous view of

282-A:67,V;all the presented.evidence See RSA Appeal John Hancockof
(2001).Distributors, 124,127146N.H.

New Hampshire’s unemployment compensation system predicatedis
those whoupon being paidbenefits to become nounemployed through

Miller, (1982).fault 993,of their own. See 122Appeal N.H. 994 Noof
however,paid,benefits are to be to an employee who is terminated as a

282-A:32,1(b).result of “misconduct connected with his RSAwork.”

theagree assessingBoth law forparties upon applicable employee
282-A:32, 1(b).misconduct under RSA It is well thatestablished New

a ofHampshire uses definitiontwo-pronged employee “misconduct.”
Appeal Commission,SweepstakesN.H. 130 N.H. at 664. Under the firstof
prong:
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areunsatisfactoryof conductinstancesor inadvertentIsolated
“misconduct,” recurringbut carelessfinding ofsufficient for anot

well,Asenough to constitute “misconduct.”acts arenegligentor
as toa or recurrencedegreenot be of suchneednegligencethe

andto intentionaldesignor or showintent evilwrongfulmanifest
disregard.substantial

omitted). if there arethe(citation prong,Under secondId. quotationsand
ofsingle“a instancenegligence,of orrecurringno acts carelessness

if it is a deliberatefindingsufficient for a of misconductmaymisconduct be
legitimateto thereasonably designed protectof rulecompanyviolation a

Id. and bracketsemployer.” (quotation, emphasisof thebusiness interests
(1984).Co., 533, 536omitted); 124N.H.see Beebe RubberAppeal of

torepeated properlythat failurearguesfirst McCusker’sLakeview
warnings,and written constitutedsugar, despitemonitor his blood verbal

Inor sufficient to misconduct.“recurring negligentcareless acts” establish
meticulouslythat failure followalternative,the it contends McCusker’s to

Lakeview that suchhaving byhis after been warnedregimen,treatment
ofessential, violation” itsadherence was constituted a “deliberatestrict

procedures.andrules

or theargues misapplied ignoredLakeview that the tribunal
misconduct when it awardedrecognized assessing employeestandards for

on he to the best of his ability”McCusker benefits the basis that “worked
and, thus,to condition did notand did “his best” control his diabetic

in findingsmisconduct. Lakeview asserts that theseengage employee
usingthat of misconduct was assessed a willfulnessimply the absence

standard than the or acts” test. We“recurring negligentrather careless
episodefactual on each at issue indicatedisagree. findingsThe tribunal’s

misconduct, careless, willful,or onnegligentthat it found no either
The thatessentiallyMcCusker’s tribunal concluded Lakeview hadpart.

not able control diabeticestablished that the claimant was to his condition
acknowledgementno all. Theand thus there was misconduct at tribunal’s

had done “his to monitor and accommodateproperlythat McCusker best”
tofairly interpretedhis diabetes at can be mean that heonlywhile work

misconduct,complicitfree not inwas from fault and however assessed.

in the that the claimant’s failure toarguesLakeview alternative
his treatment a deliberate or willful violation ofregimenfollow constituted

needdisagree.its rules and We We not decide whether theprocedures.
law,would, a matter ofbyclaimant’s conduct as characterized Lakeview as

prongthe of misconduct under RSAsatisfy employeedeliberate violation
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282-A:32,1(b), Co.,see Appeal 536;Beebe Rubber 124 N.H. at Appealof of
Service, 753, (1984),because,United Parcel 125 N.H. 756-57 as a matter of

fact, the tribunal found that the claimant could benot faulted for his
toinability perform jobhis functions. itAccordingly, cannot thatfollow his

behavior from his diabeticresulting condition constituted a deliberate
ofviolation Lakeview’s procedures.rules and We cannot thatsay the

tribunal’s thatconclusion the claimant treated his diabetic condition
wasappropriately clearly erroneous.

Lakeview next the bycontends that tribunal erred failing to base its
upon and, instead,decision competent medical evidence improperly

grounded its upon laydecision its own assessment of the claimant’s efforts
to his arguescontrol diabetic condition. Lakeview thethat tribunal failed
to require satisfythe claimant to his statutory burden of providing
competent medical evidence that he was unable to control his diabetic

Although requestcondition. Lakeview’s to thereopen tribunal’s decision
denied,was in part, because it failed to argue before the tribunal that the

assume,claimant needed to submit medical weexpert testimony, without
thatdeciding, the issue was forpreserved appellate review.

The applytribunal must a of thepreponderance evidence standard when
theassessing 462,evidence before it. Appeal Kelly, 129 N.H. 466-67of

(1987). The oftribunal’s fact will not befindings theydisturbed if are
supported by record,incompetent evidence the whichupon the tribunal’s
decision reasonably Appeal 412,could have been made. 141of Kehoe, N.H.

(1996).415

this undisputedIn case it was thethat claimant suffered from
and experienceddiabetes had multiple hypoglycemic reactions. The
testified, tribunal,claimant before the that his hypoglycemic reactions

could despite addition,occur conscientious Inmonitoring. the claimant’s
physician “Physician’ssubmitted a to statingStatement” the tribunal that
because theof claimant’s diabetic hecondition could have hypoglycemic

contrast,without warning.reactions In there was no credible ortestimony
evidence that the claimant did not toattempt monitor hisproperly
condition or failed to follow the directions his physicianof or asemployer
to when and how often he should monitor his condition. No medical

wasexpertise required to the ininterpret evidence this case. See Appeal of
(1998)Demeritt, 807,142 N.H. 810-11 (finding that no medical expertise

was required interpretto the medical historyclaimant’s as byrecorded
Therefore,her treating physicians). the tribunal’s that thefinding,

claimant condition,was unable to control reasonablyhis diabetic was based
upon competent evidence in the record.
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failed to holditthat the tribunal erred becausearguesfurtherLakeview
indemandingto standardprofessioncare a morein the healthemployees

282-A:32,1(b) forthan is the case otherRSAmisconduct underassessing
in the health carethat employeesLakeview reasonsoccupations.
of and shouldsafetyfor health othersresponsible the andareprofession

aby demandingtheir more standard.judgedtherefore have conduct

supportin ofjurisdictionsfrom otherLakeview cites numerous cases
heldhealth should beprofessionthat in the careargument employeesits

While there can be noassessingin misconduct.rigorousto more review
must act for the benefitprofessionalshealth care workers anddoubt that

charge, there is no need toof and under theirsafety patientsand clients
forassessingdifferent standard for misconductimpose legala

of should beObviously, the conductunemployment purposes. employees
in it in whether itcalculatingassessed within the context which occurs

negligent”careless behavior or a “deliberate“recurringevidences or
Inof and each of the authoritiesemployer’s procedures.violation” an rules

Lakeview, of employeecited at issue on the the wasby partthe conduct
acts in casenegligentthe of or deliberate behavior. The at issue thisresult

control thus did notwere found not to be within the claimant’s and
health can terminate aproviderconstitute misconduct. Whether a care

toto his satisfaction is aperform jobworker who is unable functions its
the ofperceived inabilitydifferent from whether the is resultinquiry

misconduct for ofpurposes unemployment compensation.

tribunal,the of the that theFinally, findingLakeview contends that
result of hisreactions were the uncontrollablehypoglycemicclaimant’s

282-A:67, V(d).condition, See RSAclearlymedical was erroneous.
findingthat the a that the claimant wasargues compelsLakeview record

and thatavoiding placedof his conductcapable controlling diabetes
In support,at risk of and emotional harm. Lakeviewpatients physical

andargues complete monitoring testingthat the claimant had control over
andsugar monitoringhis blood level. While the claimant could control

claimant,the found that thetesting, specifically despitetribunal
monitoring testing,conscientious and could not control his diabetes so as

thepreventto all reactions. The claimant testified thathypoglycemic
he to the oflonger he lived with diabetes the less was able detect onset

Moreover, the Statement” submittedhypoglycemic “Physician’sreactions.
byto the that the claimant couldphysiciantribunal the claimant’s stated

evidence,have Basedwarning.a reaction without thehypoglycemic upon



212

the tribunal could reasonably have found that the hypoglycemicclaimant’s
reactions were the result of his medical condition and not misconduct.

Affirmed.

Brock, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.
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