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Osburn, P.A., McDowell,F. III and{JosephMcDowell & of Manchester
brief, fororally), plaintiffs.David C.Dunn on the and Mr. McDowell the

Leavitt, Portland, J.of MaineGaythwaiteFriedman & {HaroldWolf
brief, theorally),& the Martha C. forGaythwaiteFriedman a. on and

defendant.

DUGGAN, Sr.,McLaughlin, KathrynThe Dennis W.plaintiffs,J.
Faunce,M. and as administrators ofMcLaughlin individuallyand Ellen

J.)estates, in Courtbrought {Mangones,their sons’ an action Superior
defendant, (Fisher), of theEngineeringthe Fisher manufactureragainst

mount, liability,snowplow snowplow alleging productsand strictFisher
a verdict for Fisher. Wejuryand failure to warn. The returnednegligence

affirm.
trial,the could found thepresented juryFrom evidence at the have

1997,25, McLaughlin and Matthewfollowing Timothyfacts. On October
in on 114 intravelingwere a south RoutepassengersWood Subaru

Subaru, Elliott, to turnKyle attemptedGoffstown.When the driver of the
Drive, abySt. Subaru was struck on its siderightleft onto Anselm’s the

wassnowplowtruck north Route 114.A Fisher mountpick-up traveling on
McLaughlin,to of the truck. the front-seatpick-upbolted the front

face mount andby snowplowin the head and thepassenger, was struck
Wood, behindat the of the accident. who was seateddied scene

but severesnowplownot struck the mount sufferedMcLaughlin, bywas
later.daysthat his deathinjuries caused two

the the truck and itssnowplow pick-upThe mount attached to front of
Thebymanufactured Fisher in 1982.snowplow blade wereaccompanying
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mountsnowplow designedwas to hold the blade in At thesnowplow place.
accident, however,time of the no snowplowblade was attached to the front

of the truck.pick-up
The plaintiffs allegingsued Fisher that it was liable for enhanced

injuries under theories of strict andproducts liability, negligence, failure
to warn both before and after the 1982 snowplowsale of the and its mount.

Fisher,After the jury returned a verdict in favor of the trial court denied
the plaintiffs’ motion to set aside the verdict.

(1)On theappeal, plaintiffs argue that the trial court erred in: refusing
to allow them to introduce evidence of fourteen other againstclaims

(2)Fisher; excluding a thatphotograph depicted injuriesthe to
face; (3)McLaughlin’s head and allowing Fisher to introduce evidence of

McLaughlin’s (4)substance incarceration;abuse and Wood’s permitting
Fisher’s accident reconstruction toexpert testify concerning bio-

(5)issues;mechanical and allowing Fisher’s counsel to make statements
during trial that the non-party driver of the Subaru was at fault. We
address each inargument turn.

Wo review the trial court’s onrulings admissibility of evidence under an
unsustainable exercise of discretion Pelletier,standard. See State v. 149

(2003).243,N.H. 249 “Unless a party establishes that such rulinga was
clearly untenable or unreasonable case,to the of hisprejudice it will not be
disturbed.” Id.

I. Evidence Other Laivsuitsof

Prior trial,to the start of the Fisher moved in limine to exclude
evidence of fourteen other againstlawsuits filed it concerning its snowplow
mount, arguing that evidence of other lawsuits was more prejudicial than
probative and was based upon hearsay. It arguedalso that introducing
that evidence would confuse the and injury result unnecessary delay. The
plaintiffs argued that evidence (1)of other lawsuits was admissible: to
prove the existence of a particular condition,physical defect;situation or
(2) to showhelp that the defect dangerousor condition caused the injury;
(3) to show the created; (4)risk that Fisher’s conduct and to prove that

knew,Fisher known,or should have danger.of the
The trial court ruled that “lawsuits arising after the 1982 sale and

installation date of the frame relevant,”not sufficiently[were] but
evidence of other lawsuits “might be found ifrelevant plaintiff[s] were to
establish the criteria concerning a to warnduty Moreover,after the sale.”
the plaintiffs were not precluded from introducing statements bymade
Fisher in priorthe lawsuits if the plaintiffs qualified those statements as
admissions.
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401,Rule evidence isto of Evidence relevantHampshirePursuant New
of that is ofhaving tendency anyto make the existence factany“evidence

action more or lessprobableto the determination of theconsequence
However,it thethan would be without evidence.”probable

relevant, excluded if[although mayevidence be its probative
outweighed dangeris the of unfairsubstantially byvalue

issues, bythe ormisleading jury,confusion of or theprejudice,
time,of needlessdelay,of undue waste orconsiderations

of cumulative evidence.presentation

N.H. R. Ev. 403.

ofthe trial court’s decision to exclude evidencesayWe cannot that
ofuntenable or unreasonable to theclearly prejudiceother lawsuits was

Pelletier, at 249. theagreecase. See 149 N.H. We withplaintiffs’the
ofthat of other lawsuits was relevant to the issueplaintiffs evidence

snowplow potentially dangerous.that the mount wasknowledgeFisher’s
However, necessarylawsuits not to Fisher’sproveevidence of other was

trial, ofPrior Fisher admitted that it “a riskknowledge. recognizedto
vehicles, of which a snow bladeinvolvingautomobile accidents one has

accident,one in this a snowassemblyhitch such as the involved without
trial, testimonyAtassembly.”to the elicitedplaintiffsaffixed theblade

witnesses, including expert employees,a number Fisher’s andfrom of
the of other Fisher.concerning knowledge againsttheir of existence claims

evidence fourteentestimony, admitting specific concerningsuchGiven
thewithin a trial and confuselikely produceother claims was to a trial

(1995).Thus, record,Weeks, 463, thev. 140N.H. 467 on thisjury. See State
the of theprobativehave failed to demonstrate that valueplaintiffs

outweighed dangernot thesubstantially byevidence of other lawsuits was
the needless of evidence. Wemisleading presentationof or cumulativejury

thebalancingthat the trial court exercised its sound discretion infind
interests on both Id.sides.

II. Exclusion Photographof

Next, that the decision exclude a colorplaintiffs arguethe trial court’s to
depictsof that the outline oftaken at the scene the accidentphotograph

and face wassnowplow McLaughlin’sthe mount on head erroneous.
tothe ruled the would allowedOriginally, plaintiffstrial court that be

the to the assertions the defendant”“fairlyintroduce meet ofphotograph
thenot the deaths of the Onsnowplowthat the mount did cause decedents.

however, a snowtrial,of Fisher that “as result of theday stipulatedsecond
aMr. ... he died ofcoming McLaughlin,mount into contact with[sic]
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court,ininjury.” agreed stipulation openAfter Fisher to offer thisbrain
decision, that theprior finding probativecourt reversed valuethe trial its

theby stipulationof the was lessened” the but thatphotograph “somewhat
the thephotograph Despiteeffect of the remained same.prejudicial

however, that McLaughlincontinued to maintain wouldstipulation, Fisher
theinjuries.have died as a result of other trial court ruledConsequently,

in plaintiffsthat lieu of the the could elicitadmitting photograph,
“verbal fashion”testimony describing McLaughlin’s injuries in a and could
the“computer injuries byuse a or a drawn of incurredimage image

Timothy McLaughlin.”
relevant, if is“Although may probativeevidence be excluded its value

the R.substantially outweighed by danger prejudice____”of unfair N.H.
403; Dist., 331,Ev. Marcotte v. School 143 N.H.Timberlane/Hampstead
(1999).346 trial isjudge granted“[A] broad discretion when thebalancing

value ofprobative against prejudiceevidence the frompossible resulting
Chadwick, 110, (1991).its admission.” Kallgren v. 134 N.H. 115 We will

the theuphold trial court’s determination unless “ruling clearlywas
untenable or to the prejudice plaintiffs’]unreasonable of case.”[the State

(1994) omitted).Stayman, 397,v. 138N.H. 402 (quotation

Here, stipulatedafter Fisher that McLaughlin died as a result of his
mount,face and head contactcoming into with the the trialsnowplow court

properly reapplied the Rule 403 We thebalancing disagreetest. with
plaintiffs’ argument the photograph necessary provethat was to that the
snowplow mount Theunreasonablywas dangerous. plaintiffs had other

ofevidence the thatspecific injuries McLaughlin sustained to his face and
neck. Because the could properlytrial court find that the probative value

gruesomeof the wasphotograph substantially outweighed by dangerthe
Fisher,prejudiceof unfair to vre cannot thatconclude the trial court erred

by excluding it.

III. Evidence AbuseSubstance and Incarcerationof

plaintiffsThe thatarguenext the trial court erred in permitting Fisher
to introduce evidence of McLaughlin’s substance abuse and of Wood’s

trial,Inincarceration. limine filed priormotions in to the plaintiffs argued
thisthat information not relevant extremely prejudicial.was and In

response, arguedFisher that the information was relevant to therebut
plaintiffs’ claims for hedonic damages and loss of income.

A. McLaughlin’s Substance Abuse

trial, economist,plaintiffs’At Fisher asked the John Romps, whether
the had him withplaintiffs provided treatmentMcLaughlin’s record from
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Center, anMcLaughlinthe Farnum where underwent treatment after
plaintiffs’ objection,Over the the trialdrivingarrest for while intoxicated.

regardingFisher whetherRompscourt to cross-examinepermitted
information that hetypetreatment was the of wouldMcLaughlin’s record

rendering concerning earning potential.in an futureopinionconsider
hisRomps to whether economicpermitted questionFisher was also to as
priorif he knew that in the summer to thechangecalculations would

K,”heroin,accident, methamphetamines, LSDMcLaughlin “Specialused
instruction,cautionary warning juryand The trial a thegavealcohol. court

wasthat informationthe

for of the issues such asconsideringto be used theonly purpose
matter____What isyou may sayin this not do thiseconomies

and thereforebe a bad or have bad characterperson may person
he isto an award of because agoing anythingI am not consider

bad person----

facts or notopinion, expert may relyIn an an on dataforming
evidence, facts type reasonablyin those are of aassumingadmissible

Likewise,field. 703.in N.H. R. Ev.upon by experts particularrelied that
toexpertthe to the revealpermits require“Rule 705 cross-examiner

jury, subjectinformation theunderlyingotherwise-inadmissible before
test.”balancing403’s value Unitedonly prejudice/probativeto [Rule]

(4th 1991)Co., 1128,F.2d Cir.A & S 947 1134States v. Council Oil
fullyallow to basesexplorethat lower court’s refusal to defendant(holding

error); N.H.of on was see also R. Ev.opinion cross-examinationexpert’s
Moreover, cross-examination, to705. test thepermitted“[c]ounselon is...

byfairness into what ofknowledge expert inquiring changesand of the
Williams, 1109,affect v. 692 N.E.2dopinion.” Peopleconditions would his

(1998).denied, thus be(Ill.), may1126 882 An cross-­expertcert. 525 U.S.
“to factors were taken into account andexamined in order ascertain what

at these Id.disregarded arrivingwhat ones were in conclusions.”

permitconclude the trial court’s decision to Fisher toWe cannot that
of substance abuse was erroneous. WhenMcLaughlin’sintroduce evidence

thethe about economic loss toexpert likelytestifiedplaintiffs’
death,a wasearlyestate as result of his Fisher entitled toMcLaughlin’s

that he into account and thosehim about the factors tookcross-examine
in thedisregarded forming opinion, including potential impactthat he his

earningson' lifetime due to his substance abuse.McLaughlin’s estimated
court was to determine the value ofprobativeSee id. The trial left whether

ofoutweighed dangerthe the unfairsubstantially byinformation was
Co.,A & S Council 947 F.2d at 1134.Weprejudice plaintiffs.to the See Oil
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valueprobativefind that theproperlythe trial court couldconclude that
to theprejudicethe of unfairsubstantially outweighed by dangernotwas

instruction,Moreover, agave cautionarythe courttrialplaintiffs.
was toof substance abuseMcLaughlin’sthe that evidenceinforming jury
Fisherearning capacity.”of Because“solely on the issuebe considered

the of hisabout basesplaintiffs’ expertto cross-examine theentitledwas
403conducted a Ruleproperlythe trial courtand becauseopinion

test, the court’s constitutedrulingcannot conclude that trialbalancing we
of discretion.an unsustainable exercise

IncarcerationB. Wood’s

erred inthat the trial courtargumentnext address the plaintiffs’We
ofperiodsevidence of Wood’sFisher to introducepermitting

of counselDuring Romps, plaintiffs’direct examinationincarceration.
felony RompsWood had a conviction.asked if he was aware that

hefelony conviction when wrotethat he was aware of Wood’sresponded
hischange opinion.but that it did notreport,his addendum

sister,addition, Wood, testified that Wood wasIn Nicole Wood’s
restaurant, takinglocal as well asat McDonald’s and anotherworking

orworkingto an Whether Wood wascollege courses become electrician.
noexplained, specificat the time of the accident was not astaking classes

Later, soughtFisher to readsuggested.timeframe for these activities was
onlyof incarceration in order to show notinto evidence the Wood’speriods

incarcerated, that had incarceratedthat had been but also he beenWood
accident, not oremployed takingthe to the and thus wasup day priorto

Over plaintiffs’ objection,courses at the time of the accident. thecollege
the statement to thefollowingthe trial court Fisher to readpermitted

wasin this case would show that Matthew Woodjury: records“[T]he
2, 3, 12,from June 1995 to 1996 and from OctoberAugustincarcerated

12, 18,1996 and then from December 1996 to October1996 to November
thereafter,24, followingthe trial court theImmediately gave1997.”

jury:instruction to thecautionary

forpresented you solelyI have allowed that information to be to
earning capacityconsideration in terms of Wood’s andplaintiff

spoken byalso to address issues that have been to his sister ....
to inby any imaginationYou are not stretch of the consider that

he a andthe sense that had been of crime he had beenconvicted
beforeequal youincarcerated and therefore he is not and the law.

review, we cannot thatUnder our deferential standard of conclude
to ofpermitted periodsthe trial court erred when it Fisher read Wood’s
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jury. agreeincarceration to the We with the trial court that Wood’srecord
of incarceration was relevant to the issue of loss of income. We do not find
error in the trial determination that the value of theprobativecourt’s
information was not the of unfairsubstantially outweighed by danger

addition,In the trial court issued a instruction to theprejudice. cautionary
and that the followed this instruction. See v.jury, presume jurywe State

(2002).577,148 580Glodgett, N.H.

IV. Expert Testimony

Next, arguethe that the trial court erred in theplaintiffs allowing
Howerton,expert, testifydefendant’s accident reconstruction William to

about bio-mechanical issues which were not disclosed as theproperly
addition,of In thesubject expected testimony. plaintiffs arguehis that

Howerton not to toqualified testify opinions.was bio-mechanical
1, 2001,May expertOn Fisher disclosed its witnesses to the plaintiffs.

expected testifyFisher stated that Howerton was to that: “In a side
magnitude,collision with a of this the ... wouldimpact occupants[force]

severe,be to sustain life ofexpected threatening injuries, regardless
6,whether or not a structure attached.” At his 2002plow Septemberwas

Howerton stated that he did not hold himself out to be andeposition,
bio-mechanics,in that heexpert planned testifybut to about the

kinematics of what direction and with what the of avelocity occupants car
duringwould travel an accident. Howerton further stated that removing

the mount would not the outcome of thissnowplow “change accident.”
When the to allplaintiffs objected “testifying anythingHowerton about at

bio-mechanics,”to do with the trial ruled that of thehaving court because
disclosure, Howerton would toprior permitted testify.be

plaintiffs’ objection,Over the Howerton testified at trial that both of the
inplaintiffs’ decedents would have died the accident even if the pick-up

truck had not with theequipped snowplowbeen mount. Fisher was not
permitted to ask Howerton if he with another that deathagreed expert

cut,would ensue if aorta was but FisherMcLaughlin’s permittedwas to
if,ask Howerton in his head would hit theopinion, McLaughlin’s have hood

of the truck if the mount was notpick-up snowplow present.even

action,In a court a is entitled to thesuperior party disclosure of
opposing the substance of the facts and aboutparty’s experts, opinions

thethey expected testifywhich are to and basis of those v.opinions. Wong
35(f).369, (2002);Ekberg, 148 N.H. 372 see also SUPER. Ct. R. Failure to

insupply this information should result exclusion of the expert testimony
goodunless cause is shown to excuse the failure to disclose. 148Wong,

N.H. at 372.
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allowingincourt “erredthe trialargument thatplaintiffs’The
bio-­concerningtestifytoexpertreconstructionaccidentdefendant’s
notwerecauses of death whichalternateincludingissuesmechanical

2001,1, yearmore than oneMayis without merit. Ondisclosed”properly
an accidenttrial, Howerton asthe Fisher disclosedto the start ofprior

testifytoexpectedHowerton wasand disclosed thatexpert,reconstruction
toaccident, expectedand Wood would beMcLaughlinin this oftypethat

theof whethersevere, regardlesslife-threatening injuries,sustain
Moreover,truck.front of the pick-upattached to themount wassnowplow

Because theHowerton.deposethe toopportunityhadplaintiffsthe
thatthe we concludeplaintiffs,Howerton todisclosedproperlydefendant

the superiorFisher withfinding compliednot err in thattrial court didthe
requirements.disclosurecourt

onlyexpert qualificationona trial court’s determinationWe will reverse
Pelletier, 149exercise of discretion.from an unsustainablewhen it results

ofsubjectthat a certainmaycourt rule250. “While the trialN.H. at
called, usually... beprofessionof a giventhat a memberinquiry requires

required.”will not beprofessionwithin aparticulara in a branchspecialist
(2002)609,148 N.H. 612-13Lumber v.Valley Ingersoll-Rand,Baker

omitted).(quotation
toallowingerred in Howertonthat the trial courtpersuadedWe are not
asbackgroundHowerton’s extensivebio-mechanical issues.testify about

him to offer thequalifysufficient toexpertreconstruction wasan accident
if the snowplowhave died eventhat the decedents wouldplaintiffs’opinion

nottruck. The trial court didfrom the pick-upmount had been removed
ifensueif he that death wouldagreedFisher to ask Howertonallow

cut, scopetheclearly beyondthat wasopinionaorta was anMcLaughlin’s
there no unsustainableWe conclude that wasexpertise.of Howerton’s

in court’s decision to allow Howerton’sof discretion the trialexercise
testimony.challenged

Made CounselByV Remarks

allowingerred inthat the trial courtFinally, plaintiffs arguethe
drivernon-partyto the trial that thethroughoutFisher’s counsel comment

Indeaths of the decedents.plaintiffs’of the Subaru was at fault for the
theiraddition, denyingcourt erred inarguethe that the trialplaintiffs

aside the verdict on this basis.motion to set
trial, motions inthe the filed severalplaintiffsPrior to the start of

ofintroducingfrom the affirmative defensesprecludelimine to Fisher
cause, becauseinterveningas as andsupersedingfault wellcomparative

in manner. The trial courttimelyfailed to raise these defenses aFisher
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receiveplaintiffs adequateruled that because the did not notice of the
defenses, from them at trial.precluded raisingaffirmative Fisher was

trial, Fisher referred to the actions ofduring KyleNumerous times the
Elliott, McLaughlinthe driver of the Subaru in which and Wood were

statement,at the time of the accident. In his defenseriding opening
second,”jury spurcounsel told the that “on the of the Elliott decided to
statement,concludingmake a left turn. In his counsel furtheropening

in,stated that: ‘When the evidence is the evidence will show that there
solelywas one cause and one cause for the unfortunate deaths of these two

conduct____”men and it was Mr. Elliott’s In to theyoung response
plaintiffs’ objection, cautionarythe trial court issued a instruction
informing jury liability Duringthe that Elliott’s was not at issue. the

Brassard, truck,testimony pick-upof Michael the driver of the the trial
thecautionary reminding jurycourt issued a second instruction that “what

addition,at the the Inlegalis not issue is the conduct of driver of Subaru.”
made to Elliott during closing argument,defense counsel reference his

turn,that once Elliott made the “the fate of his two wasstating passengers
closing argument,sealed.” At the conclusion of Fisher’s the trial court

cautionary jury.issued a third instruction to the
verdict,In their the the “theplaintiffs arguedmotion to set aside that

fell thejury plain uponinto mistake based defendant’s continual assertion
throughout accident-causing Kylethe trial that the conduct of Elliott
brought Timothy McLaughlinabout this accident and the deaths of and
Matthew Wood.” The trial court denied the motion.plaintiffs’

rule,As a “statements and that to thegeneral arguments appeal
mayemotions or of constitute for a trialprejudices jurors grounds new

arguments presentationwhen the statements or take the form of counsel’s
in, from,of not introduced or are not fairlyfacts which have been inferable

Manchester, 403, (1995).evidence at trial.” N.H. 407CityWalton v. 140of
circumstances,In it the trialsquarelythese is within court’s discretion “to

instruction,sustain an to offer a curative to aobjection, grantor mistrial.”
Co., 579,Id. at 408. In LeBlanc v.American Honda Motor 141 N.H. 581-82

(1997), the trial made remarks that wereplaintiffs counsel intended to
made,to the racial of the After the remarks wereappeal prejudices jury.

582,the trial court did not an immediate curative instruction. Id. atgive
mistrial,trial,584. In a new we held that: “To a remarksgranting justify

inadmissible;or the conduct must more than mustmerely theybe
irreparable injustice by juryconstitute an that cannot be cured

omitted).(quotationinstructions.” Id. at 581
Here, witnesses, including experts by parties,several the called both

the and in front of thedirectlytestified that Subaru turned left crossed



205

inTherefore, a left turnthat Elliott made sharpthe facttruck.pick-up
LeBlane,In toto the contrastjury.of the truck was obviouspick-upfront

toremarks intendedinflammatorythe counsel madeplaintiffswhere
581-82,bias, inatmake based on racial id.encourage the to a decisionjury

throughcase, facts that were introducedcounsel recitedthis Fisher’s
failurerepeatedare troubled counsel’sAlthough bywetestimony.witness
did notbythe made counselruling,with the remarkscomply pre-trialto
by jurynot be curedthe that couldirreparable injusticerise to level of

Furthermore, cautionarythreegavethe trial courtinstructions.
thejurywe that the followedjury. presumeinstructions to the Because

580,instructions, 148 we not believecourt’s N.II. at doGlodgeit,trial see
not the trialinjustice bythere an that was curedirreparablethat was

instructions.cautionarycourt’s

Affirmed.

Dalianis,Brock, Broderick, JJ.,C.J., Nadeau and concurred.and
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