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(ThomasMcLane, Middleton, P.A., J.of ManchesterRaulerson &Graf,
brief, forJeremy orally),and T. Walker on the and Mr. DonovanDonovan

plaintiffs.the

Walker,Devine, P.A.,Branch, of J.Millimet & Manchester {Alexander
brief,and Will on and Walker for theorally),Jr. Daniel E. the Mr.

defendant.

DUGGAN, the certaindispute plaintiffs,This case involves a betweenJ.
Eastman,of and theplanned, private communityhomeowners in the

(ECA association),defendant, a non-Association orCommunityEastman
a thecorporation governs appeals bythat Eastman. ECA decisionprofit

J.) authoritydid not{Mangón,es, findingCourt that ECA haveSuperior
(declaration)of and to closeunder its Declaration Covenants Restrictions

Snow Hill ski area. We reverse.
seasons, communityis four recreationalplanned, private,Eastman a

iscommunityof Thelocated within the town Grantham.primarily
residences, Places,” ofsome“Specialinto of known asorganized groupings
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which contain the recreational oractivities amenities offered at Eastman.
course, courts,The amenities golfinclude a tennis an indoor crosspool,

country skiing, and a lake beacheshiking, with and facilities for boating
1999,and swimming. SeptemberUntil alsoEastman offered downhill

skiing at its own ski area known Hill. theas Snow While association owns
amenities,and maintains the recreational the residents of ownEastman

indivisible,their ownhomes and also interests inequal the common
property.

(articles)The Articles of Agreement establish ECA as a non-profit
corporation organized RSA chapterunder 292. The articles thatprovide

directors,ECA’s amanagedaffairs shall be board ofby subject to the
powers and limitations set forth in the declaration. The declaration is the
governing communitydocument for the Eastman forthand sets the

rightsresidents’ and the ofprivileges and terms the association’s
Alloperation. within is toproperty subjectEastman the declaration.

declaration,Pursuant to the the aoperates byassociation means of three-
Associations,government:tiered form of Placerepresentative Special the

Council, theAssociation and ECA Board of Directors.
Association,Each itsPlace has own PlaceSpecial Special which consists

of all withinproperty Specialowners the Place. Each member of the
(1)Special Place toAssociation is entitled vote on: the election of

Council; (2)torepresentatives affectingthe Association the matters the
Place; (3)conduct of the their allSpecialaffairs of and affectingmatters

bythe conduct of the of ECA makingaffairs recommendations to the
bodies.appropriate

(council)The Council ofconsists from eachrepresentativesAssociation
Special Place. on councilRepresentation the is to the size ofproportional
the Special currentlyvarious Places and totals eighty-seven members. The

(1)council powerhas the to: of theremove members ECA Board of
(2) (3)Directors; declaration;thepropose specialamendments to propose

(4)assessments; Directors;make recommendations to the ECA Board of
(5)and aappoint Finance and Committee toBudget prepare presentand

to the theECA Board of Directors annual operating capitaland
theexpenditure budgets for association.

(board)The ECA Board of Directors is of ninecomprised directors who
are theby three-yearelected owners for terms.property The board has
numerous powers enumerated in the declaration and has the ultimate
responsibility makingfor regardingdecisions finances andpolicies,

atadministration Eastman.
1984,As asearly the residents the governingand bodies debated

1994,whether the Snow Hill ski area should remain Inopen. the results of
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EastmanPlanning survey ofCommittee’sLong Rangethe Eastman
little to theHill ski was of importancethat Snow arearesidents indicated

a1998,In & Associates conductedcommunity. Cilleyand thefamilies
percent had neverrespondents, sixty-eightof 695that found thatsurvey

areaperformed bycommissioned other studiesHill. ECA alsoused Snow
Hillof whether Snowanalysisstudents to assist theircollege business

open.should remain
Committee,1999, a27, the Eastman RecreationAugustOn

zero,council, with membersof voted to twoeightthesubcommittee
to andclosingto Snow Hill ski area the boardabstaining, recommend

OnWhaleback,Ski Ltd.’s offer to Snow Hill’s chairlift.accept purchase
4, 1999, tomeeting forty-threethe council held a and votedSeptember

sellingthe Snow Hill theclosingnineteen to recommend to board and
17, 1999, eightthe toSeptemberchairlift to Whaleback. On board voted

Snow sell the chairlift to Whaleback.one to close Hill and
(1)seeking:filed an in courtplaintiffs subsequently superiorThe action
(2)chairlift;sellingECA the andenjoin closingto from Snow Hill and

deceit, violationdamages misrepresentation,based on trespass, negligent
trial,of achapter partof RSA 358-Aand ultra vires. At the first bifurcated

that ultraargued, superior agreed,the and the court ECA actedplaintiffs
notclosingin Hill ski area because the declaration didvires the Snow

enjoinedthe an The the closure ofclosing amenity.for of courtprovide
Snow Hill until and unless:

(a) ofthere is a future amendment of the Declaration Covenants
majora for of a orproviding process amenitylawful the closure

(b) a made to the Board of Directorsbydetermination is do so
conditions,on or other substantial conditionsbased financial

establishing operationsthat continuation of ski would bealpine
or the aninequitable, oppressive,unreasonable within context of

overall, four-season, recreational community.and residential

order,In accordance the court’s ECA amended thesuperiorwith
anclosing amenity.declaration to for the of ECAspecifically provide

“amenity”article II of the declaration to define common“[a]amended as
recreational or to enhance the andfacility activity designed social welfare

of ECA of toenjoyment Owners.” amended article VII the declaration
(g)include the “The Board shall have to ...following provision: authority

anyclose the of two-thirds of the Council. Inamenity approvalwith
account,reaching amongthis the Board take into otherjudgement may

factors, amenitythe cost themaintaining, improvingof preserving, and/or
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Owner usageand the extent of it receives.” The amendments became
20,2001.Januaryeffective on

2001,23, board,On March the the thefollowing process established by
amendment, therequested approvalcouncil’s of the board’s decision to

14, 2001, council,close Snow Hill area. On the also theApril followingski
amendment,process by forty-fiveestablished the voted to nine to approve

Hillclosingthe of Snow ski area.
trial,At the second of the bifurcated the thepart plaintiffs argued, and

superior court that the amendment to the declaration notagreed, did
closinga lawful for an thus the voteprovide procedure amenity and second

to close Snow Hill ski area invalid. theSpecifically, superiorwas court
amenityruled that the was because it notclosing procedure unlawful did

“reflect the ofdisparate impact closing major amenitythat the a would
cause,” therewith[,]”annor did it “reflect vote in accordanceappropriate

of the Hillnamely, Specialthe unanimous consent Snow Place
representatives the council. also thesuperiorto The court awarded

fees and Thisplaintiffs attorney’s damages. appeal followed.
ECA first that the erred in thatargues findingtrial court the board’s

September 17, 1999 vote to close Snow Hill ski area was ultra vires.
we that the theauthorityBecause hold board acted within its under

17,voted Hill on Septemberdeclaration when it to close Snow ski area
1999,we need the issues bynot address other raised ECA.

“When a court is called to theupon validity by[an taken]assess of action
directors, ita board of first determines whether the itsboard acted within

and, second,scope of the reflects orauthority whether reasoned[action]
arbitrary and decision v.capricious making.” Beachwood Villas Condo.

(Fla.Poor, 1143, 1984);448 So. 2d 1144 Dist. Ct. v.App. accord Lamden
Ass’n., 940,La Jolla 980 944Shores Clubdominium Homeowners P.2d

(Cal. 1999). the of theBecause reasonableness board’s decision to close
Hill appeal, onlySnow ski area was not below or on wequestioned are

with scope authority.concerned the of the board’s
Inquiry into area abegins legalthis with review of the association’s

Condo.,documents. Villas 448 So. 2d at 1144.TheBeachwood association’s
“a governs rightsdocuments are contract that the between thelegal legal

Lacyand owners.” v. Place[property][association Sutton Condo. Ass’n.
(D.C. 1996).Inc., 390,684 aA.2d 393 Because the association is

corporation, it not act in not themay any way byauthorized the articles or
Lewis, (Fla.696,declaration. Anchorage,S & T Inc. v. 575 So. 2d 698 Dist.

1991).App. beyond scopeCt. the of the so arepowers“[A]cts [authorized]
Pelzer,ultra vires.” Seabrook Island Owners Ass’n. 356Prop. v. S.E.2d

(S.C.411, 1987).414 Accordingly,Ct. whether the association’sApp. action
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the andus to articlesauthority interpretrequireswas within its
v.that we de novo. See Bakera of law reviewquestiondeclaration. This is

(1982).171, 174-75122N.H.McCarthy,
thethe board withprovideswhether the declarationdeterminingIn

area, thewe be mindful thatto close Snow Hill ski shouldauthority
See Beachwood Villasis the association’s “constitution.”declaration

Condo., governing1145. and otherGenerally,448 So. 2d at declarations
noticegeneralof with duepolicydocuments contain “broad statements

to andpoliciesthe board of directors is theseempowered implementthat
Thus,Id.day-to-day operation.”[association’s]in theproblemsaddress

to thenarrowlynot be so as evisceratethe declaration should so construed
community.ofgoverning bodyintended role the theassociation’s as

Rather, to the “isdelegateda broad view of the associationpowers
maintaininginby playthe role these communitiesjustified important

act,.... If unable toproviding municipal-likevalues and servicesproperty
(THIRD)may disrepair____”fall into RESTATEMENTpropertythe common

(2000); v. Dev.§PROPERTY 6.4 comment a at 90 Joslin Pine RiverOF cf.
(“[PJrivate814, (1976)116 N.H. 817 land use restrictions ‘have beenCorp.,

propertyin the the value ofimportant centurytwentieth whenparticularly
the character of thedepends large upon maintainingoften in measure

”).in it isneighborhood which situated.’

broadly, thepower interpretedBecause an association’s should be
association, body, “entitled tothrough appropriate governingits is

the those to thepowers communityexercise all of reservedexcept
Property(Third) Accordingly,§6.16.ofmembers.” Restatement

expressthat a does not contravene either an“provided action][board’s
therefrom, itof or inferableright reasonablythe declaration aprovision

valid,found within the of the Beachwoodscope authority.”will be board’s
Condo., concept448 So. 2d 1145. This rule ofpreservesVillas at the

and carries out the ofdelegated management expectations property
of,purchased subject to,who with notice theowners andproperty

Moreover,governing rights propertyassociation’s instruments. the of
are of andsafeguarded by governingowners the terms the instruments
their to thethrough power replace throughremove or the board members

(THIRD) §6.16See RESTATEMENTprocess.election OF PROPERTY
289; Condo.,comment 6 at see also Villas 448 at 1145.Beachwood So. 2d

case,presentIn the the decision to Hill ski area does notclose Snow
declaration;an norexpress provisioncontravene of the is it a decision

Rather,to the threeuponreserved the members. defendant relies
of 7.6 of declaration theprovisions affirmatively provideArticle the that



192

with toassociation close the Snow Hill ski area.authority provisionsThese
that:provide

The Board shall all such maytake measures as be to:necessary

(h) take necessary to thesteps protect Association’s assets and
insure stability[;]its financial

(j) buy and whensell deemed in the best interestsproperty of the
Association;

(n) take such may necessaryother action as it deem to further
the purposes of Declaration or thethis to be in best interests of
this Association.

the anyBecause decision to close the ski area otheror beamenity may
necessary to insure financial or in thestability be best interests of the
association, it is a decision that is reserved in Article 7.6 for the association

make, board,throughto the and thus within board’s authority.the
that,The plaintiffs pursuant declaration,toargue the ECA lacked

toauthority close the ski area because it “necessarywas neither to insure
ECA’s financial nor “in the best interests of Thisstability,” Eastman.”

isargument misplaced. Whether the association’s decision in factwas
either innecessary to ECA’s financial or the ofstability best interests
Eastman is a thequestion of reasonableness of the association’s Soaction.

aslong ECA’s action not an express“does contravene either ofprovision
therefrom,the declaration or a itright reasonably inferable will be found

valid, Condo.,within the of the board’sscope authority.” Beachwood Villas
448 So. 2d at 1145.The both in their and atplaintiffs, argument,brief oral

thatargued the “reasonableness of is notECA’s decision relevant here
the authority, thus,because Board did act within and nonot its there was

forneed the trial tocourt address ECA’s reasonableness argument.”
claimed,plaintiffs only court,Because the at thatboth here and the trial

did,the association lacked to actauthority as it and did not that theallege
unreasonable,action was these arguments are not relevant to the question

presented to us for review.
that,The plaintiffs arguealso notbecause the declaration does

expressly authorize to close an suchamenity, authorityECA cannot
“reasonably be inferred from the in oflight[declaration ECA’s express
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purpose preserveto and amenities,maintain the recreational as set forth
in preamble,the and in light of the fact that ECA from its hasinception
promoted the of downhillavailability at Eastman.”skiing Essentially, the

areplaintiffs asking that we narrowly construe the powersboard’s
enumerated in the declaration because general purposesof the of the ECA
and promotionalEastman’s materials.

The plaintiffs argue that the powersboard’s must be narrowly construed
to thedeny board the toauthority close the ski area because such an
interpretation is consistent with the general purposes of the community.
The assertplaintiffs generalthat the purposes of the are foundcommunity
in the ofpreamble the declaration and ECA’s statement of Thepurpose.
preamble states that Eastman is plannedto be “a residential and
recreational community with permanent parks, open spaces and other
common facilities for the benefit of health,such and thecommunity safety,
and social welfare of the Owners ... addition,within such Incommunity.”
the preamble further states that ECA is to for the“provide preservation,
maintenance and improvement of parks,said open spaces and common
facilities.” ECA’s statement of purpose states that ECA “was established

hold, maintain,in order to and administer the Community’s facilities and
Open Spaces within Eastman.”

addition,In the plaintiffs argue that a narrow interpretation of the
board’s powers would be consistent with promotional materials distributed
by Eastman. The plaintiffs point to a number of materials that specifically

area,promote the Snow Hill ski which they relied inupon deciding to
purchase a home at Eastman. For example, a Community Services Guide
that publishedwas shortly before ECA closed the ski area promoted
Eastman as:

[A] recreational community for all seasons offering residents the
best of all inworlds its 3500 acres of protected natural
environment ... a 325-acre lake for swimming, boating, fishing
and other water ...sports a championship course,18-hole golf

courts,tennis and indoor pool ... trails,miles of nature 30
kilometers of skicross-country trails ... run,its own downhill ski

diamond,softball volleyball and basketball courts.

omitted.)(Emphasis Another brochure stated: neighborhood“Each within
the community lake,focuses on a golf course, ski orslopes other ‘special
places’ and is designed to bring together families with common interests.”
Many brochures directly promoted the ski area by describing Snow Hill as
“skiing past evergreens glistening with snow” and as “the perfect ‘Special

active,Place’ for young families who enjoywill skiing from their front
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in thedoors, Finally,to the lift facilities winter.”down the slope
Eastman,” andpreparedto which wasGuide“Prospective Buyer’s

amenities,ECA, Eastman’s recreationalby emphasizeddistributed
chairlift.its own ski area and doubleincluding downhill

in thethat “[w]henthe consideredAccordingly, plaintiffs argue,
ECA forth in theand the of setpurposesscheme of Eastmanoverall

not[declaration, at Hill isskiingof downhill Snowdiscontinuance
mayWhile theby disagree. plaintiffsWeauthorized the [declaration.”

in Eastman’supon promotionalrelied the assertions containedhave
ECA, limit theof the neithergeneral purposesand the overallmaterials

theECA inauthority governingto and its bodiesgrantedbroad
Hill does notthe decision to close Snow ski areadeclaration. Because

andof declaration there are severalprovisioncontravene an theexpress
to thedecision-makingthe that suchof declaration reserveprovisions

declaration, the skiboard, authority,the under the to closethe board had
generalthe stated Seepromotional purposes.area the materials ordespite

to,Moreover, and onsubjecttheirpurchased propertiesthe plaintiffsid.
declaration,of, promotionalnot the materialsnotice the terms of the

by Eastman.provided
did,that, the the act as itauthoritywhile board had toWe should note

homeowners are not withoutsimilarlythe or other situatedplaintiffs
the theother have underplaintiffs powerrecourse. The and homeowners

at thecommunity representativestheirreplacedeclaration to remove or
the process.electiongoverning throughdifferent levels of the bodies

As aMoreover, does the board blanche.today giveour decision not carte
inunder the andauthorityon the broad declarationconstraint board’s

owners, the actions mustto the of board’sprotect rights propertyorder
1144; Lamden, Asat 980 P.2d at 944.still be reasonable. Id. accord

thenoted, did here or below thatallegethe notpreviously plaintiffs
Thus, need theaction we not addressboard’s was unreasonable.

of decision.reasonableness the

Reversed.

Broderick, Dalianis, JJ.,Brock, C.J., concurred.and Nadeau and


