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to prove by a ofpreponderance the that specificevidence William’s
learning disability does contribute impairments.not to his Whether his
specific learning disability is the causeprimary or amerely secondary

171-A:2,cause is irrelevant under RSA V in its current form.

case,In this where the burden of wasproof upon MCS and where
William issues,suffers from a multitude of psychiatric substance abuse
and a specific learning disability, we department’scannot conclude that the
decision himfinding 171-A:2,developmentally pursuantdisabled to RSA V
is arbitrary, unreasonable or as a oferroneous matter law. The
department found specific learningthat William’s disability and his other
problems all contributed to his anddisability his to functioninability
normally society.in

Finally, argues onlyMCS that William be conditionally eligibleshould
for services because diagnosticthe information pertaining to his
developmental RULES,disability is inconclusive. N.H. ADMIN. He-M
503.03(e). disagree. departmentWe The thatconclusively found William

developmental disabilityhas a meaning 171-A;within the of chapterRSA
thus, eligiblehe is for services.

Affirmed.

Brock, C.J., Broderick, Duggan, JJ.,and Nadeau and concurred.
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(LauraHeed, Lombardi,B.attorneyPeter W. E. assistantgeneral
Fuller,brief,attorney general, Stephenon the and senior assistant

forattorney general, orally), the State.

defender, Dover,ofLandya MeCafferty, assistant on the briefappellate
orally,and for the defendant.

NADEAU, defendant, Donohue, a juryJ. The Robert was convicted after
J.)(Smukler, second-degreein of andSuperiortrial Court reckless assault

(1996)RSAconspiracy second-degreeto commit assault. See 626:8
(amended 2001); 2002); (1996).RSA 631:2 Donohue(Supp.629:3 RSA

conviction, inonly conspiracythe that the trial erredappeals arguing court
denying groundhis motion to the indictment on the that onedismiss
cannot to commit reckless assault. We theconspire second-degree reverse

conviction.conspiracy
jury followingThe could have At 1:00approximatelyfound the facts.

24, 2001,a.m. on March Jason and a barLonergan Christopher Burke left
in Laconia. were ifthey leaving, they cryingAs noticed a woman and asked

all Meanwhile, Donohue,she was the left the barright. boyfriend,woman’s
me,approached men, statingand the two that with all“she and she’s[is]

The Lonerganset.” conversation between Donohue and into anescalated
argument.

thereafter, theShortly ended and Donohueargument Lonergantold
and Burke he was togoing getthat inside his brother. Donohue entered

half-brother, first,and his Joe Atthe bar retrieved Gardner. Donohue
Gardner, bar,toldsimply way“We’ve leavin’.” On their of theout[sic]

Donohue mentioned to that there a withcouple guysGardner were of
hewhom had and who he toargued thought fight.wanted
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When bar,Donohue and Gardner left the Lonergan and Burke were no
longer there. Donohue testified that he and Gardner walked to Donohue’s
van, which was located in the Citizens Bank Meanwhile,lot.parking

Burke,Lonergan and who were also walking lot,thethrough parking
heard an angry “hey.” they around,"When turned Lonergan was punched
by Donohue while Burke was punched by Gardner.

incident,As a result of this Donohue was charged with one count of
assault,second-degree and one count of conspiracy to commit second-

degree assault. The first count alleged that Donohue did in concert with
Gardner,and aided by recklessly bodilycause injury Lonergan.to The

Donohue,second count alleged that with the thatpurpose an assault be
committed, agreed with Gardner to assault,commit a reckless and
committed one or more overt acts in furtherance of the conspiracy.

trial,aFollowing jury he was convicted on both counts.

On appeal, Donohue argues that it is legally toimpossible be
convicted of conspiracy to commit reckless assault because one cannot
conspire to recklessly cause a particular harm. He contends that under

Hampshire law,New conspiracy requires that the defendant apossess
purposeful mental state with torespect every element of the underlying

so,crime. In doing urgesDonohue us to adopt the position of the Model
Penal Code.

A person if,is guilty of withconspiracy a thatpurpose a crime
defined by committed,statute be he agrees with one or more
persons to commit or crime,cause the commission of such and an
overt act is committed by one of the conspirators in furtherance
of the conspiracy.

629:3,1.RSA Conspiracy punishes the agreement to commit or cause the
commission Chaisson,of a crime. 17, (1983).State v. 123 N.H. 24 To
establish liability for conspiracy, the State must demonstrate that the
defendant had a true purpose to effect the criminal result. Ayer,State v.

191, 194(1992).136N.H.
Here, Donohue was andcharged convicted of conspiracy to commit a

reckless second-degree assault. A person guiltyis of second-degree assault
if he “recklessly causes bodilyserious injury 631:2,1(a).to another.” RSA
“A person acts recklessly with to arespect material element of an offense
when he is aware of and consciously disregards a substantial and
unjustifiable risk that the material element exists or will result from his

626:2,11(c) (1996).conduct.” RSA
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largely fromour Criminal Code is derivedrecognizedWe have that
(1988).35, ForN.H. 39Dufield,See v. 131the Model Penal Code. State

forCode commentariesreason, looked to the Model Penalthis we have
id.;Seeanalogous HampshireNew statutes.guidance interpretingwhen

(1984). theRobidoux, 169, Once again,125 172-74State v. N.H.
sectionCode is instructive. Theto the Model Penalcommentary

explains:concerning conspiracy

thatof crimes consistto those elements substantiverelation[I]n
conduct, Coderesults of theof conduct or undesirableproscribed

regardlessof ofguilt conspiracy,forrequires behaviorpurposeful
of therequired bymind the definition substantivethe state of

conduct,ofcrime is in terms suchprohibitedcrime. If the defined
narcotics, to orpromotemust bepurposeas the sale of the actor’s

orconduct himself another.engaging byfacilitate the in of such
conduct, homicide,in of such asIf it is defined terms of a result

productionor the ofmust be to facilitatepurpose promotehis
Thus, if the actor onlythat it would not be sufficient ...result.

notthe would be but didproducedbelieved that result
it.or desire toconsciously plan produce

(Official2(c)(1)§ andCode 5.03 comment at 407 DraftModel Penal
1985). tocommentary makes clear that in orderRevised Comments This

behavior, evenperson engage purposefulbe of a must inguilty conspiracy,
Here, therequires chargedif the crime a lower mens rea. Stateunderlying

assault, aplainly requiresDonohue a reckless which lower standardwith
629:3; 626:2,11(a)theculpabilityof than statute. See RSA RSAconspiracy

(“A(1996) anrespectacts to a material element ofperson purposely with
or in theobject engageoffense when his conscious is to cause the result

element.”).theconduct comprisesthat

commentaryThe Model Penal Code also addresses substantive
crimes involve a of mind:that reckless state

for thenegligencerecklessness or suffices actor’s[W]hen
aculpability respectwith to a result element of substantive

crime, example through negligenceas for when homicide madeis
criminal, could commitconspiracythere not be a to that crime.

however,distinguished,This should be from a crime indefined
harm,terms conduct that a risk of asof creates such reckless

driving a limit. In thisdriving speedor above certain situation
the rather it theany may produceconduct than result is element

crime, guiltof the and it for of conspiracywould suffice that the
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—purposeactor’s was to promote or facilitate such conduct for
if heexample, urged the driver of the gocar to faster and faster.

2(c)(i)§MODELPenal code 5.03 comment at 408. This section of the
commentary explicitly recognizes that one cannot conspire to commit a
crime where mere recklessness or negligence respectwith to a result
element suffices for the LaFave,actor’s culpability. See also W.

12.2(c) (2d 2003) (“[T]hereSubstantive §Criminal Law at 278 ed. is no
such as athing conspiracy to commit a crime which is defined in terms of

result.”).orrecklessly negligently acausing
Numerous state courts have followed the reasoning set forth in the

Model Penal Code to conclude that one cannot conspire to anaccomplish
Swain, 994, (Cal. 1996)unintended result. See People v. 909 P.2d 997-1001

commit(conspiracy crime);to reckless murder not a Palmer v. People, 964
(Colo.524, 1998)P.2d 528-30 to commit(conspiracy reckless manslaughter

crime); Beccia, (Conn.683, 1986)not a State v. 505 A.2d 684-85 (conspiracy
to commit crime); State,reckless arson not Conley 562,a v. 247 S.E.2d 565
(Ga. 1978) (“OneCt. App. cannot killconspire to another in the heat of
passion.”); State, 844, 847, (Md.Mitchell v. 2001)767 A.2d 854-55
(conspiracy to commit a “non-premeditated” crime);murder not a People

Hammond, (Mich.335,v. 1991)466 N.W.2d 336-37 Ct. App. (conspiracy to
crime);commit second-degree murder not a Baca, 776,State v. 950 P.2d

(N.M. 1997) crime).787-88 (conspiracy to commit reckless murder not a
The State relies heavily Horne,on the inholdings 254,State v. 125 N.H.

(1984), Locke,256 and 348,State v. 144 N.H. (1999),352-53 for the
thatproposition one can to commitconspire Horne,a reckless Inassault.

we wrestled 626:8, 1983)with the ofinterpretation RSA III and IV (Supp.
theyas related to the conviction of an accomplice for reckless second-­

degree assault. Section III states:

A person is an accomplice of another in theperson commission of
an offense if:

(a) With the ofpurpose promoting or facilitating the
offense,commission of the he solicits such other inperson

it, orcommitting agreesaids or or attempts to aid such other
it____person in orplanning committing

Section IV states:

When acausing particular offense,result is an element of an an
in theaccomplice causingconduct such result is an inaccomplice

the offense,commission of that if he acts with the kind of



185

that forto result is sufficientrespectif with thatculpability, any,
thecommission of offense.the

Etzweiler,omitted). v.quotedWe StateHorne, (quotation125 N.H. at 256
57, (1984),63 which concluded that:125 N.H.

above,be presentIII the which mustsets forth elementsSection
Section IVthe substantive offense.regardlessand ofbeyond,

must besubstantive offense thatforth the elements of thesets
III,sectioncharge accomplice----Underin to theorderpresent

accomplicethatestablishingburden of theState has thethe
or thefacilitatingpurpose promotingwith the ofacted

substantive offense.commission of the

omitted). III IVHorne, readingIn and(quotation125N.H. 256 sectionsat
Etzweiler, 626:8, and areRSA III IVwith we concluded thattogether

IIIinterconnected, the in must be andallegedand that elements section
Inaccomplice liability.in to Id.the order establishproven by State

conclusion, canthe idea that one be anthis we endorsedreaching
result element.to of recklessness as to aaccomplice requiring proofcrimes

See id.
Locke,In that one can an toaccomplicewe reinforced the beprinciple

can act the ofperson purposecrimes that “a withby concludingreckless
and thusor the commission of a reckless homicidepromoting facilitating

Locke, 144 at 353.as an to such crime.” N.H.charged accomplicebe

conduct,liability for recklessinvolving accompliceThese cases
however, to commit a act.distinguishable conspiracyare from reckless

not ofrequireis an inchoate crime that does the commissionConspiracy
object conspiracythe substantive offense that is the of the but rather fixes

legal agreementthe of intervention at the time of the to commit apoint
overt in of the RSAcoupled conspiracy.crime with an act furtherance See

1, 387; Swain,629:3; at 909§Model PENAL Code 5.03 comment P.2d at
contrast, crime,accomplice liability separate996. is not a and distinctBy

criminally bybut rather holds individual liable for actions done another.an
626:8;Etzweiler, 125See RSA N.H. at 63-65.

commentaryCode fromdistinguishes conspiracyThe Model Penal
respect causingtoaccomplice liability recklessly particular bywith a result

explaining:

one the completedAs to the of who renders aid for crimeliability
crime,a acausing particular... when a result is an element of

accompliceis an in the crime if he was an inperson accomplice
purposecaused the result and sharedthe behavior that the same
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knowledgeor with to the that isrespect required byresult the
of thedefinition crime.

2(c)(i)§Model CodePenal 5.03comment at 408.

A person cannot be of to commitguilty conspiracy a reckless assault
assault,because an like a reckless manslaughter, is thebycontrolled

Etzweiler, 66-67;resulting harm. 125 N.H. at MODEL PENAL CodeCf.
2(c)(i) words,§ 5.03 comment at In other a person408. inagree,cannot

advance, because,assault,to commit a by definition,reckless a reckless
assault only arises once a future harm fromresults reckless Seebehavior.

2(c)(i) case,§MODEL CodePenal 5.03 comment at 408. In this since
agreementthere was particular resulted,no to cause the harm that the

defendant cannot be guilty conspiracyof to commit reckless assault. See
id.

Accordingly, we theadopt view of the Model Penal thatCode one
cannot to commit aconspire crime where the culpability uponis based the

so,result of doingreckless'conduct. In we thatconclude the State cannot
charge a under RSA 629:3 forperson to commit aconspiracy reckless

Here, Donohue,assault. the Statesecond-degree that with thealleged
committed,an assaultpurpose that be withagreed Gardner to commit a

assault,reckless and onecommitted or more overt acts in furtherance of
this Based on aboveconspiracy. reasoning,the this failsindictment to

that, ifallege proven,facts would constitute cognizablea crime. Because
the trial denyingcourt erred in Donohue’s motion to dismiss the
indictment, conspiracywe reverse the conviction.

Reversed.

C.J.,Brock, Broderick, Duggan, JJ.,and Dalianis and concurred.


