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(1989).587, RSAO’Brien, apply132 N.H. 592 ToState v.certification.
262:23,already by RSA651:6,11(a) penalties prescribedin addition to the

statutoryoffender scheme.T, antithetical to the habitualwould be
definingenact laws crimes and tolegislatureIt the of the “toprovinceis
Dean, at 522punishment.”extent method for 115 N.H.degree,fix the and

omitted). determination that fivelegislature’sWe defer to the(quotation
of incarcerationperiodis the maximumimprisonment appropriateyears

imposeoffenders. A trial court cannotmay be habitualimposed uponthat
statutory limitations. See Petition thein violation of thosea sentence of

(State 139 N.H. at 708.To the extentLangille),v.HampshireState Newof
habitualmay repeatin the future determine thatlegislaturethat the

incarceration,of itperiodsbe to harshersubjectedoffenders should
court, however, interpretwill notto amend the statute. Thisremains free

wemeaning. Accordingly,in contravention of itsexisting plainthe statute
resentencing.and remand forthe defendant’s sentencevacate

Sentence vacated and remanded.
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(SusanHeed, Morrell,attorney generalPeter W. G. senior assistant
onattorney general, orally),the brief and for the State.

Rothstein, Concord,deputy defender,David M. chief ofappellate by
orally,brief and for the defendant.

1986,Broderick, defendant, Melvin,InJ. the David F. pled guilty to
of 632-A:2,two counts aggravated felonious sexual assault. See RSA XI

(1986) (amended 1992). 2001,In he guilty to fifteen counts ofpled
assault,aggravated 2002),felonious sexual see RSA 682-A:2 and(Supp. one

2002).felony exposure,count of indecent see RSA 645:1 (Supp. uponBased
convictions, (Mohl, J.)the two 1986 the Superior Court sentenced him to

life imprisonment without the of parole pursuant to RSA 632-possibility
A:10-a, 2002).III sentence,The(Supp. defendant hisappeals arguing that

(1)the superior court erroneously: counted his two 1986 convictions as
separate (2)convictions for sentence enhancement purposes; and ruled
that the State did not have to set forth the 1986 inconvictions the current
aggravated felonious sexual assault indictments. We affirm.

The 1986 convictions arose from charges alleging that the defendant
sexually penetrated the eight-year-oldsame onvictim two different dates

4).in 1985 13(February Apriland After pleading guilty to these charges,
the defendant was sentenced to four to years chargetwelve for one and

suspendedreceived a sentence of seven and toone-half fifteen onyears the
charge.other He was released from in orprison 1990 1991.

2001,In May the defendant entered non-negotiatod guilty topleas the
charges.current chargesThese allege involvingsexual conduct three

different victims Septemberbetween 1999 Augustand 2000. Before
sentencing, the defendant thatrequested the court rule that the
mandatory life 632-A:10-a,sentence in RSAprovision III did not apply.
The motion,court denied the defendant’s sentencing prisonhim to life in
without the ofpossibility parole.

I

632-A:10-a,RSA III “Ifprovides: the findscourt that a defendant has
previouslybeen of 2 ...,convicted or more offenses under RSA 632-A:2

the defendant shall be sentenced to life imprisonment and shall not be
eligible parolefor at any “previouslytime.” The term convicted” includes a
conviction obtained by negotiateda “withplea the assistance of counsel
and evidencing a knowing, intelligent and voluntary waiver of the

632-A.TO-a, 2002).rights.”defendant’s RSA (Supp.IV
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inconvicted” theinterpreted phrase “previouslytheWe have twice
(2002)Gordon,632-A:10-a, III. v. 148 N.H. 681of RSA See Statecontext

II).(Gordon (2002)(Gordon I,Gordon, InI); 148 N.H. 710 GordonState v.
mean that “theconvicted” did notphrase “previouslywe held that the

uponof the offensesthe commissionprevious precedeconvictions [must]
I, atis Gordon 148 N.H. 684.imposed.”an enhanced sentence ...which

632-A:10-a, III“Rather, applyof RSA whenprovisionsenhancementthe
before beingof the other offensesthe defendant has been convicted

I, not necessaryId. Under Gordon it isthe offense.”principalconvicted of
a defendant’s sentence underthe conviction used to enhancepriorthat

632-A:10-a, priorIII also be a offense.RSA
632-A:10-a, inII, appliedRSA III theaddressed whetherIn Gordon we

a criminalarising “single spasmout of ofmultipleof convictionscontext
omitted). We ruled thatII, at 714activity.” (quotationGordon 148 N.H.

context,in this itsambiguousof the statute wasalthough the language
repeatthat it was aimed atand construction revealedlegislative history

was notwe concluded that itAccordingly,Id. at 714-16.offenders.
three insexuallywho assaulted victimsto a defendantapplyintended to
II, openIn we leftId. at 716. Gordonepisode.one simultaneous criminal

is “whetherappeal, multiplein whichpresentedthe thisquestion
be treated asepisodesfrom criminal shouldmultiplearisingconvictions

judicial proceedingsthe number ofconvictions ofseparate regardless
involved.”Id.

the trial court’s constructioncorrectly concedes thatThe defendant
that his632-A:10-a, Gordon II. He admitsIII is consistent withof RSA

and, thus, undercriminalseparate episodes,from1986 convictions stem
He asksfor enhancementII, purposes.are convictionsseparateGordon

II,ofepisode”criminal test Gordon“singlecourt to thethe abandon
in onehowever, his convictions were enteredand to hold that because 1986

for sentenceprioras one convictionthey should be treatedproceeding,
the defendant’sdecline his invitation. Becauseenhancement Wepurposes.

incidents, hold itfrom criminal weseparate1986 convictions stemtwo
convictions for sentencethem as two criminalpriorto treatappropriate

enhancement purposes.
“Most courts have heldfederal courts are in accord.The decisions of

of thepenalty, regardlessto the enhancedsubjectthat a defendant is
separateout of along as each conviction arisesadjudications,number of as

Schieman, 909,v. 894 F.2dUnited Statesepisode.”and distinct criminal
States,(1990).(7th denied, In v. UnitedCir.), 498 U.S. 856 Deal911 cert.
federal(1993), Court theSupreme applied129 the United States508 U.S.

1984, an enhancedrequires imposingof whichArmed Criminal ActCareer
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sentence for a “second or subsequent carrying usingconviction” for and a
crime,duringfirearm a violent to a defendant convicted in a single

924(c)(1) (2000).ofproceeding context,§six such counts. 18 U.S.C. In the
court ruled that the word “conviction” unambiguously referred to “the
finding guilt by Deal,of a orjudge jury.” 508 U.S. at 132. itAccordingly,

nofound error in the enhancedapplying sentencing statute to the
“simply detection,defendant because he tomanaged evade prosecution,

and conviction for the first five offenses and was forultimately tried all six
in a single proceeding.” Id. at 137.

State courts interpreting sentencingstate enhancement statutes have
similarly concluded that two or more guilty pleas or convictions entered on
one day separateconstitute for sentencingconvictions enhancement
purposes where the offenses arose from separate criminal transactions.

Annotation,See Chronological or Procedural Sequence Formarof
AffectingConvictions as Enhancement Penalty Under Habitualof

Statutes, 263,7 (1992); also,A.L.R.5TH 310-27 see e.g., State v.Offender
Cabral, (Haw. 1990) (fact1314,785 P.2d 1316 sentencingthat imposed on
same andday guilty pleas entered at hearingsame did not merge two
convictions into single convictionprior under offenderrepeat sentencing
statute); Smith, 1226, 1232-33(IdahoState 1989)(evenv. P.2d777 Ct. App.
though, ordinarily, several convictions dayentered on same are not treated

felonies,as multiple prior where convictions were “distinguishable
conduct,”incidents of criminal it was permissible to treat them as evidence

felonies).of multiple prior
The defendant asserts that his sentence to life without parole renders

632-A:10-a, 2002)RSA II (Supp. superfluous. He reasons that had RSA
2002)632-A:10-a (Supp. been the law in 1986 and had he been sentenced

it,topursuant he would have received two sentences under Isubsection of
statute,the which pertains to sentences for first convictions. See RSA 632-

A:10-a, I; II,Gordon 148 N.H. at 716. He argues that by sentencing him to
life parole, court,without the effect,trial in bypassed II,subsection which
governs sentences for second 632-A:10-a,convictions. II;See RSA Gordon
II, 148 N.H. at 716. We disagree. We believe that the statutory scheme

thatrequires when two offenses atoccurring different times are
consolidated, both,upon conviction of one of the convictions may be used
as the prior conviction for the other. See SuperiorState v. Court in and for

539, (Ariz. 1984).Maricopa, 689 Thus,P.2d 541 had the defendant been
sentenced pursuant 632-A:10-a,to RSA he would have received a sentence
for a first conviction for one of the 1986 convictions and a sentence for a
second conviction for the other 1986 conviction. His sentence for a third
conviction in 2001was consistent with the overall statutory scheme.
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test potentiallycriminal“single episode”that thearguesThe defendant
to considerhis he asks the courtpoint,To illustrateabsurd results.yields

assaultsdefendanthypotheticalThe firstdefendants.hypotheticaltwo
in one The defendantepisode.six timesseparatethree different victims

a “singlewere convicted ofout that if this defendantcorrectly points
singleconstitute a convictiononlyconvictionwouldsuchepisode,”criminal

II, at 714-16.The defendantGordon 148 N.H.Seesentencing purposes.for
virtuallyconvicted ofthat a defendant who isit is illogicalthatargues

ansubjecttime is toa short ofperiodcommitted overidentical acts
sentences underBecause the enhanceddisagree.Weenhanced sentence.

offenders, id.for see632-A:10-a, repeatintendedspecificallyIII areRSA
acts, aconstitutingnotconvicted of discrete715, the defendant who isat

to an enhancedsubjectepisode,” appropriatelycriminal is“single
sentence.

1985,in butsinglecommits a assaultdefendanthypotheticalThe second
in one episode.on victimsmultipleof assaults”later commits “dozens

of“dozensthat defendant could commitunlikelyitWhile we believe a
episode, hypotheticalin a criminal thissinglevictimsmultipleassaults” on

.Gordon II.similarity to the facts ofbears some
feloniousaggravatedconvicted ofII, the defendant had beenIn Gordon

1998,II, In he148 at 713. assaultedin 1993. Gordon N.H.sexual assault
711-12. The trial courtcriminal Id. atsingle episode.in avictimstwo

conviction, thethe first1993 conviction asthe defendant’scounted
secondof the 1998 victims as hisinvolving onechargesforconvictions

1998 victimthe otherconviction, charges involvingthe convictions forand
to treat theheld that it errorId. at 713. We washis third conviction.as

enhancementfor sentenceseparateas convictions1998 convictions
Id. at 715-16.single episode.out of a criminalthey arosepurposes because

that theseargues hypotheticalthe defendant defendantsAlthough
does, matter of publiche this is athan“greater punishment”deserve

Minuteman, v.not for us. See LLClegislature,for thereservedpolicy
(2002).634,641-42147Corp., N.H.Microsoft

the legislature’sthat it could not have beencontendsThe defendant
who commitdefendantsuponan enhanced sentenceimposeintent to

andbeing apprehendedoccasions beforeseparateonoffensesmultiple
uncommon for sex“hardlya ispatternbecause suchbrought justice,to

offenders,however,reveals, that repeatlegislative historyTheoffenders.”
concern. Seedefendant, legislature’sthe.preciselythe weresuch as

history ofII, legislativeThe RSA 632-A:10-a148 N.H. at 714-15.Gordon
just deterringnot withconcernedlegislatureclear that our wasmakes

the offender.crime, punishing persistentalso withbut
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reviewingchargedhoc committee withreport legislativethe of the adAs
indicates, by thethe was troubledHampshire’s rape legislaturelawNew

offenders,” “on convictedaverage,thatrepeat notingincidence of“high
they arrestedseven for which are notrapeshave committed otherrapists

Report Reviewof Ad Hoc Committee toor the Jointprosecuted.”
Hampshire’s Rape 1992)27, (Report). The5 (JanuaryLaws atNew

convicted of crimespersons“clear consensus” was that thesecommittee’s
and, factors, at leastmitigatingface absent servepenaltiesshould severe

II, 148 at 715under the law. Gordon N.H.the minimum sentence
omitted); 1992, 254:1. had been advisedsee Laws The committee(quotation

beingthe forby systemterm “are viewed asprovisionsthat extended
Report,circumstances,... of theexception, partas the not norm.”special

omitted). in addition to the(quotation Accordingly, proposingat 6supra
632-A:10-a,at the committeeenhanced sentences now codified RSA

of the extended termpartstheproposed “emphasizing pertinent
in to them ‘moreof RSA 651:6 the sexual assault statutes makeprovisions

5-6.the norm’ when Id. atappropriate.”
test,”episodethat the criminal twoargues “singleThe defendant under

defendants, multiple separateof whom a victim times oneach assaults
over several month could receive differentperiodoccasions a sentences

the are in indictmentsupon charged separatewhether assaultsdepending
632-A:l, (1996);I-c 632-in a indictment. See RSA RSAsingle patternor

(1996).A:2, that, convicted, in thechargedIII He asserts if the defendant
conviction sentencesingle pattern onlyindictment would have one for

enhancement while the other defendant “whose conduct waspurposes,
multipledifferent” have and wouldqualitatively priorno would convictions

“arbitrary”to He that this issubjectbe an enhanced sentence. contends an
the whether criminal“unjust” Addressing question separateand result. of

tochargedmust be in indictments consideredepisodes separate be
for enhancement theseparate purposes beyondconvictions sentence is

of for day.of this We leave this anotherscope appeal. questionresolution
“singleThe defendant asserts that while the criminal testepisode”

Act,from federal it not followfollows the Armed Career Criminal does
632-A:10-a, statute,RSA III the unlike 632-from because federal RSA

A:10-a, III, “previousdefines convictions” those that are “committed onas
924(e)(1) (2000).§ Heoccasions different from one another.” 18 U.S.C.

tiers,notes also the federal statute contains two RSA 632-onlythat while
II,tiers. theadopted “singleA:10-a contains three In Gordon we criminal

only carefullytest after both the intentepisode” considering legislative
II,behind and the structure of RSA Gordon 148 N.H. at632-A:10-a.See

legislative714-16. The and thehistory support “singlestatute’s structure
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to departin Gordon II. We declineapprovedcriminal test weepisode”
it today.from

II

thethat we must reverse becausethe defendant contendsAlternatively,
Hein the current indictments.to forth the 1986convictionsState failed set
theCourt has ruled thatSupremethe United Statesacknowledges that

convictions used torequire priorClause does notFederal Due Process
in the indictment. See Almendarez-Torresallegedto beenhance sentences

(1998); amend. XIV.States, 224, 239-47 U.S. CONST.v. 523 U.S.United
the Federal Due ProcessNonetheless, interpretthe court tohe asks

the States Supremehe that Uniteddifferently expectsbecauseClause
interpretingAlmendarez-Torres. WhensomedayCourt will reverse

however, the States Court’slaw, by Supremewe are bound Unitedfederal
Ball, 226, 235 (1983);124N.H. State v.of it. See State v.explicationcurrent

(2003).183, 186Tallard, 149N.H.
(2001)108,McLellan, 115v. 146 N.H.upon StateRelying principally

(McLellan that the sentenceI), arguesthe defendant next where
the Due Process Clause of theparole,is life withoutsoughtenhancement

forthe to convictions usedallege priorState Constitution Staterequires
CONST, I, art. 15.pt.See N.H.sentence enhancement in the indictment.

aI, safeguardsthe New ConstitutionHampshirePart Article 15 of
byfor offenseany punishableindictmentright grand jurydefendant’s to

LeBaron, 226,v. 148 N.H. 230year.for more than a Stateimprisonment
(2002). toenoughthe defendant informationgiveThe indictment must

include all of the elements of the offensehim to for trial andprepareallow
I, Article 15 also entitles a criminal defendantId. at 230-31.Partcharged.

atcharged.factual elements of the crime Id.to a determination on alljury
231.

that, proveI at the State mustsentencing,in McLellan we heldBecause
lifeto enhance a defendant’s sentence to withoutconvictions usedprior
doubt,632-A:10-a, III a thebeyondRSA reasonableparole under

an element of thethat these convictions constitutepriordefendant reasons
I, at 115. The defendantMcLellan 146 N.H.charged offense. See

I, processI. In McLellan we did not hold that duemisconstrues McLellan
enhance a defendant’sconvictions used toplead priorthe State torequired

in to theseprovelife without the indictments orparolesentence to
that these convictions eitherimplya Nor did wejury.convictions to
of felonious sexualaggravatedconstitute a element of the crimeseparate

The defendant’s alsoargumentor create a crime.separateassault
(2003)McLellan, 149 N.H. 237our decision in State v.overlooks
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II). 632-A:10-a,(McLellan II, RSAIn we held thatspecificallyMcLellan
element of theIII a offense or even aseparate separate“does not define

II,felonious sexual assault.” McLellanunderlying aggravatedoffense of
149 N.H. at 241.

severity paroleThe defendant contends that the of a life without
due under the Statejustifies heightened process protectionssentence

Constitution, the State to convictionsrequiring allege priorwhich include
to enhance a to life without in the indictment. Weparoleused sentence

LeBaron, LeBaron,Ina similar in 148 N.H. at 232. werejected argument
I, not therequireheld that Part Article 15 of the State Constitution did

State to a defendant’s convictions used to enhance his sentenceallege prior
jury.in the indictment nor these convictions to a Id. We further heldprove

of offensesubsequentthat this rule even where the conviction theapplied
in I “thepenalty.carries a heavier See id. Our conclusion McLellan that

life withoutgravity potential imprisonment paroleof the sentence of
heighteneda standard of in order to minimize the risk ofrequires proof

II,error” does not mandate a different result. McLellan 149 N.H. at 242-­
43. I adequately protect process rightsLeBaron and McLellan the due of

632-A:10-a,subjectdefendants to a life without sentence under RSAparole
III.

Affirmed.

Brock, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.
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