
theuponin partat leastchargesset of basedof oneguiltydefendant
McGleiv, at 509139 N.H.Seecharges.the other set ofregardingevidence

likelihoodincreasesand(evidence inherently prejudicialiswrongsof other
basis).on improperwill decide casejurythat

indictmentto consider eachjuryinstruct theThe trial court did twice
affect itson one indictmentfinding guiltlet a ofand notindependently

followjurorsthatgenerally presumeindictment. Weanyon otherdecision
(1993).Giordano, 90,138N.H. 94v.See Statethe trial court’s instructions.

doubt, that theconclude, a reasonableNevertheless, beyondwe cannot
misjoinder.ofbynot affected the errorin this case wasverdict

proceedingscourt for furtherremand to the trialAccordingly, we
this opinion.consistent with

and remanded.Reversed

Duggan, JJ.,Broderick, concurred.Brock, C.J., Nadeau andand
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McEachem, P.A.,Shaines & of Portsmouth D. Robbins on the(Gregory
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Devine, Branch, P.A.,Millimet & of Manchester A. onWrisley{Robin
brief),the for the respondents.

DUGGAN, Woodmansee,J. The petitioner, Sanford theappeals order of
(board)the HampshireNew BoardCompensation Appeals reducing the

rate at which paidhis benefits were from totaltemporary disability to
281-A:28, :31, (1999);diminished See RSAearning capacity. :48 N.H.

Admin, rules, Lab 510.03.We vacate and remand.
The record the facts. The insupports following petitioner is his mid-

forties, highhas a school anddiploma, primarilyhas worked on
7, 1990,construction ajobs drywaller.as On December workingwhile for

(Floridarespondent Textures, Textures),Florida Inc. a walldry finishing
company, he injured his lower back. Since the thesustaining injury,
petitioner surgeries,has had four back taken numerous pain medications
and undergone physical therapy. heAdditionally, has suffered from
depression, psychologisthas seen a and taken antidepressants .for
treatment.

petitionerThe received temporary disabilitytotal benefits for his back
1999,injury. insurer,In March Florida Textures’ One Beaconrespondent

(One Beacon),Insurance obtained a thevideotape showing petitioner
on ainstalling siding house. Armed with the thevideotape, respondents

(DOL)petitioned the New Hampshire Department modifyof Labor to the
petitioner’s award of temporary disability paymentstotal to RSApursuant
281-A:48.The officer thathearing petitioner’sruled the new work capacity

awas sufficient in conditions tochange warrant histerminating temporary
total disability decision,benefits. The petitioner appealed this and the

it;board reversed neither theparty appealed board’s decision to this court.
2000,In December One requestedBeacon another of conditionschange

hearing time,to RSApursuant 281-A:48.This the officer ruled inhearing
favor,petitioner’sthe finding that neither his medical nor his economic

(the8,condition had sincechanged March 1999 date of the DOLprevious
and, thus,hearing), he temporaryremained entitled to total disability

benefits.
board,The respondents to theappealed which conducted a de novo

29,2002.onhearing May At the thehearing, petitioner testified that since
1999,he had worked on four construction Onejobs. job movinginvolved a
mobile home from a mobile home and it on apark relocating new



65

$55,000.Thejob approximatelyfoundation. The contract for thisprice was
on to hirepetitioner’s role was to build a small addition the home and

land, insubcontractors to clear the the foundation and relocate theput
home.

home,job adding vinylAnother involved a insulation andre-roofing
rebuilding some some work. Thesiding, porches, doingand electrical

$50,000 $60,000.pricecontract this was and Ajob jobfor between third
home, petitioneralso involved a for which there-roofing charged between

$10,000 $12,000.and last tojob required petitioner arrangeThe the to
have the inflooring replaced byand hearth a home that was adamaged
chimney fire. petitioner chargedThe could not recall what he for this work.

petitionerThe testified that because of his chronic he could notpain
work either a 40-hour week or a reduced work forschedule someone else.
He daysthat he is homebound at least or aexplained one two week and

anticipatethat he cannot when he will be of pain.homebound because
wife,boardThe also heard from the testified that shepetitioner’s who

did the forpaperwork her husband’s construction business in 1999 and
2000. She testified moneythat the business lost and that she and her
husband declared at onebankruptcy point.

addition,In the respondents produced reportsmedical from Michael J.
O’Connell, MHA, M.D.,M.D., Monlux, Forbes,George W. and H. James

O’Connell, Consultants,M.D. Dr. a practitioner with Northeast Pain is one
petitioner’sof the treating physicians. Several of his reports were

submitted, including Julya 1999 in whichreport opinedhe that the
petitioner’s medical materiallycondition had not from tochanged January

1999 and that he noJuly had “usable work Dr.capacity.” O’Connellfound
him beto “dueunemployable inability predict painto to andlevels
therefore work fromavailability day.”to He thatday explained any“[a]t

time,particular point petitioner]in might quite capable[the be of working
hours, or,at a alight duty for ofcapacity alternatively mightnumber he be

getunable to bedtotally highout of due to Inpain.”sustained levels of a
July counsel,2000 letter to petitioner’s Dr. O’Connell reiterated that he
did not believe that the “has anpetitioner earning based on acapacity

workregular schedule set for him anby becauseemployer”
of pain entirely unpredictable.”“[e]xacerbations are

Dr. Monlux inpetitioner 2001,examined the 2000 Dr.and at O’Connell’s
Inrequest. May report,his 2000 Dr. Monlux he agreedstated that with

Dr. O’Connell that the petitioner unable to“is work.” In his June 2001
report, he stated that the petitioner’s overall clinical hadpicture worsened
since the 2000 examination. He opined that the petitioner “is not able to

toreturn his former profession” and that he “totallyis disabled based on
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sit than 15 minutesguidelines beingthe of not able to moreSecuritySocial
did not think itDr. stated that heor stand more than 15 minutes.” Monlux

orto with vocational rehabilitationpetitionerbe realistic theprovidewould
return to work.attemptfor the to topetitioner

and atthe in November 1998 June 2000petitionerDr. Forbes evaluated
evaluation, Dr.In his of the June 2000reportthe respondents’ request.
he ademonstrated that does havepetitionerthat the “hasopinedForbes

it to bethat difficult to because “seemscapacity” quantifywork was
petitionerHe that could be done for thenothingintermittent.” noted

pain.to control his chronicmedically, except
reportincluded a from a certifiedrespondents’The evidence also

forms,of the income taxpetitioner’swho reviewed copiesaccountant
documents, had earning capacityto determine whether he anotheramong

review,12,2001.3,1999, Based this theuponNovember and Junebetween
aconcluded, proprietorin that the was the ofpart, petitioneraccountant

2000,andduringin activities 1999engaged for-profitconstruction business
and, certainduring periods,in thematerially participatedthat he business

that he did so without outside labor.
although petitionerruled that theFollowing hearing,the the board

thatto his condition is not suchpain, [he]continued “medicalexperience
conclusion, theIn this boardearning capacity.” reachinghas no work or

opinion of Dr. Forbes.adoptedstated that it the medical
law,of or if we areonlydecision for errors“Wewill overturn the board’s

thatthe us theby a clear of evidence beforepreponderancesatisfied
794,of Staniels, 142 N.H. 796is orunjust Appealdecision unreasonable.”

(1997). are(1998); findings primaThe board’s factualsee RSA 541:13 facie
the theappealing party,lawful and reasonable. See RSA 541:13. As

atof Staniels,the of 142N.H. 796.petitioner proof. Appealbears burden
determined thaterroneouslyfirst that the boardpetitioner arguesThe

“change inof to demonstrate aproofthe met their burdenrespondents
totaltemporaryto his from theconditions” sufficient reduce benefits

argues that toto rate. Hedisability earning capacitythe diminished
conditions,” the torespondentsin hadrequisite “changetheestablish

disagree.his had Weimproved.demonstrate that medical condition
inprovides, pertinent part:RSA 281-A:48

to afterregard injury occurringat interest anAny partyI. with
or1,1965, to a denialthe commissioner reviewJuly may petition

thefiling petition... a ...by uponan award of compensation
conditions, as the orin mistake to naturechangeof aground

fraud, influence, orunduedisability,the orinjuryextent of
coercion.
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If a petitionerIII. files for or forreducing ending compensation,
petitionerthe shall submit thealong petitionwith medical

injuredevidence that the is to hisparty physically performable
regular gainfulor her work or is to inengage employment.able

“We are the the offinal arbiter of the workers’meaning compensation
statute, and the nature tocompensation injuredand extent of the

governed byis the whichemployee express statutory language and that
223,fairly Hiscoe,can be therefrom.” 147implied Appeal N.H. 230of

(2001) omitted).(quotation ellipsisand

the“Although beginning point usuallyand the main of anconcern
into ininquiry change condition for reopening purposes is claimant’s

condition,physicalrelative the... in hasdisability compensation sense
both as LARSON,an economic well as a 8component.”medical A.

Compensation (2000).§Workers’ Law 13l.03[l][e] As we have
previously explained, “The Workers’ ActCompensation is todesigned

who acompensate workers suffer loss of earning capacity as a result of a
Normand, (1993).work-connected injury.” 617,137Appeal N.H. 621of

Thus, the“[t]ypically, ‘change justifieswhile in condition’which reopening
and termination disabilityof benefits is aordinarily change, for better or
worse, physical condition,” Hiscoe,in claimant’s Appeal 147 N.H. at 230of

omitted),and(quotation brackets “a inchange ability getclaimant’s to or
employment, level,hold toor maintain his earlier earning should logically

condition,’be considered a ‘change in thougheven claimant’s physical
condition may Larson,have remained unchanged.” supra. Accordingly,
we hold that the “change in condition” necessary to justify reducing or
terminating benefits need changenot be a in a claimant’s physical
condition, but amay be inchange the claimant’s earning capacity.

The petitioner arguesnext that the board erroneously solelyrelied upon
Dr. opinionForbes’ that the petitioner had an intermittent work capacity

ofinstead determining whether he an earningnow had that hecapacity
previously agree.lacked. We

concede,As the respondents Dr. Forbes did not opine as to whether the
petitioner had an earning capacity, but rather limited his toopinion
whether the petitioner had Bya work capacity. uponrelying Dr. Forbes’
opinion, the board effectively conflated conceptsthe of work capacity and

and,earning capacity, thus, Jackson,erred. See Appeal 204,142 N.H.of
(1997).206

Work capacity and earning capacity measure different things. Work
capacity refers to whether the claimant may now be able to perform some
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abilityclaimant’swork, id., refers to theearning capacitykind whileof see
Co.,A Ins. 148 N.H.market, see CN­Appealin laboropento thecompete of

(2002). earningrelevant to317, maywork beAlthough capacity323-24
Jackson, 142 N.H. at 206.Appealit is Seecapacity, dispositive.not of

abilityof a worker’s toan measurecapacity objectiveis“Earning
356,Co., 145 N.H. 358Union Ins.earn Commercialwages.” Appeal of

omitted). the is now able to(2000) The is whether workertest(quotation
conditions, much as heasearn, employmentwork under normalin suitable

Co.,A Ins. 148 N.H.See CN­injury. Appealearned at the time ofor she of
such, earning capacitywhether a worker’sAs a determination ofat 317.

to thebe reached with referenceor enhanced musthas diminishedbeen
subjectiveof the measureindependentin the marketplace,worker’s value

Co., 145Union Ins.earnings.actual CommercialAppealof the worker’s of
a of th[e]“must include considerationinquiryat 358. The relevantN.H.

into account suchtaking...marketplace!,]overall value in theworker’s
Co.,Ins.training.”age, job Appealas education and[his]variables of CNA

(citations omitted).at148N.H. 323
is thethe determinative issue whetherrespect to self-employment,With

— sales,accounting,computer,they management,skills “beemployee’s
— in the activetheby employeeor else utilizedconsulting, something

business, in with theconjunctionconsideredof own whenoperation his
education, thewould enableexperience,andemployee’s impairment, age,

Fieldcrest-Cannon,Lanningto in the labor market.” v.employee compete
(N.C. 2000).Inc., 54, 60-61530 S.E.2d

the we vacate itswrong inquiry,conductedBecause the board
to whether the petitionera determination asdecision and remand for

reducing thethatearning capacity justifiesa in hisexperienced change
disability earningtotal to diminishedtemporaryrate his benefits fromof

capacity.

aargues supportthat the evidence did notpetitionerThe next
counter that theearning respondentsan Thecapacity.that he hasfinding
to reach thesefinding.such a We declineamply supportedrecord

ours, weighto theprovince,on “It is the notarguments appeal. board’s
Jackson, In142 N.H. at 207. lightAppealevidence in the first instance.” of

parties’the remainder of thedecline to addressruling, similarlyof our we
validity of the board’s decision.arguments concerning the

and remanded.Vacated

Dalianis, JJ.,Broderick, concurred.Brock, C.J., Nadeau andand


