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was notprivacyofcircumstances, subjective expectationthe defendant’s
1222,McCall,775-76; v. 26 P.3dat also StateId. seeobjectively reasonable.

(Idaho 2001) in set(no privacy garbageofexpectationreasonable1222-24
(Ohio60, App.Ct.collection); 61-62Payne,v. 662 N.E.2dout for State

bags out for1995) (no garbageof in setexpectation privacyreasonable
placedisgarbage“oncedriveway;end of defendant’scollection near
in itsprivacyofexpectationnofor collection there is reasonableoutside

contents”).
anyconfirms thatlifeeveryday experienceI believe thatBecause

in our discardedhoped-for privacyhavesubjective maywe ofexpectations
holding thatout, cannot asupportborne Iobjectivelytrash are not

IAccordingly,trash.to the defendant’sprotectionextends constitutional
I,Partissue did not violatethat warrantless search atwould conclude the

19 of Constitution.Article our State
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Heed, (SusanPeter attorney general McGinnis,W. attorney,P. on the
brief orally),and for State.the

Minton,Daimangela defender, Concord,assistant ofappellate by brief
and for theorally, defendant.

DALIANIS, defendant, Mason,J. The Daniel was convicted a inby jury
(Smukler, J.)Superior Court of countstwo of aggravated felonious sexual

assault, (1996),see RSA assault,632-A:2 one count of felonious sexual see
(1996),RSA 632-A:3 assault,one count of second-degree see RSA 631:2

(1996), (1996).and one ofcount witness RSAtampering, see 641:5 We
reverse and remand.



liveddefendant withfacts. Thefollowinghave found thecouldjuryThe
ofboyfriendin Laconia. He was theyearsa ofthe minor victim for number

15,of Marcheveningon theargumentanFollowingmother.the victim’s
school,at thedayin mouth. The nexthit the2000, defendant the victimthe

guidancehit Athe had her.teacher that defendantinformed avictim
for theKinson, workerprotectiona childLauratelephonedcounselor

(DCYF). thechildren, Kinson withspokeand familiesyouthfordivision
marks on her mouth.thephotographedvictim and

Jean Peterson. She17, byexamined DoctorOn the victim wasMarch
face, lip,in the thestepfatherhit herbytold that “she wasDr. Peterson
and found itlipthe victim’son Dr. Peterson examinedand twice the back.”

lip.”of the lower Sheto the inside“slight irregularityswollen with a
“roughened up, [like]of as whatlipthe inside the victim’sdescribed

teeth, your lip.”teeth catchlip your yourwhen hits wherehappens your
no to back. She also conducted aninjuriesDr. Peterson found the victim’s

no evidence of sexual abuse.pelvicexternal examination and found
district29, neglectDCYF an abuse and in courtpetitionOn March filed

in The victimthat the defendant hit the victim the mouth. lateralleging
note, not I fell outher in which read: “Dad did hit me.allegationrecanted a

beingthe I mad at dad.” After informed of themyfront on stare was[sic].
note, petition.the and neglectDCYF withdrew abuse

5, 2001,Julyfoster in OnSeptember.The victim was moved into a home
Tessier, worker, tothe called a DCYFvictim’s foster mother Tamara

sexuallyto her that she had beenreport that the victim had disclosed
6, Tessier, worker,the another DCYF andby Julyabused defendant. On

DepartmentDetective Rich Simmons of the Laconia Police interviewed
interview,the the victimDuringthe victim about her claim of sexual abuse.

used and to illustratedrawing gesturesa and an anatomicalpicturedrew
subsequentlywhat the defendant had done to her. The defendant was

victim,cunnilingus digitally penetratingwith on thecharged performing
her withchargedand his mouth on her He was also second-putting breast.
degree assault and witness tampering.

20, theOn the filed motion to consolidate sexualNovember State a
tamperingthe assault and witnesscharges second-degreeassault with

chargesThe that consolidation of allcharges. objected, arguingdefendant
case, agreehe to consolidation ofprejudicewould his but indicated would

charges second-degreethe assault for one trial and the assault andsexual
oncharges Following hearingfor a trial. atampering separatewitness

17, trial motion to consolidate allgrantedDecember the court the State’s
trial, itAt the instructed the that was to considercharges. jurycourt twice
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each indictment toindependently guiltand was not let a of onfinding one
indictment anyaffect its decision on other indictment.

trial,At Tessier and Dr. Peterson testified that the victim markingshad
immediatelyon her mouth following argumenther with the defendant. The

victim was she injured,unsure how was and testified that it was either
because the hit or pusheddefendant her her into a Thedoor. victim

note,testified thethat defendant told her to write the recantation and that
“if didn’t write going[she] was not to of thepart family.”[it]'... [she] be
She admitted that the statements in note notthe were true. The victim

sexuallyalso described how the defendant assaulted her. Dr. Peterson
testified, however, that when she examined the victim for possible sexual
abuse, the being sexuallyvictim denied orabused touched.

case,At the ofclose the State’s the defendant moved to dismiss the
indictments him with andcharging cunnilingus assault. Thesecond-degree
trial court denied Thethe motions. defendant was found on allguilty
counts. This appeal followed.

7. the EvidenceSufficiencyof

The arguesdefendant that evidence was supportthe insufficient to his
1)upon:convictions based the sexualaggravated chargefelonious assault
2)alleging cunnilingus; and the assaultsecond-degree charge alleging that

he struck the victim in the an appeal challengingface. “In the ofsufficiency
theevidence,the defendant carries the of noprovingburden that rational

fact, State,trier of viewing the evidence in the light most favorable to the
guilt beyondcould have found Dugas,a reasonable doubt.” State v. 147

(2001) omitted).62,N.H. 66 (quotation and brackets In reviewing the
evidence,thesufficiency of each evidentiarywe examine item in the
evidence,context of all the in isolation. thenot Id. Where victim’s

case,testimony is sufficient to a prima corroboratingestablish nofacie
Graham, 357, 360(1997).evidence is needed. State v. 142 N.H.

It is jurywell settled that the has substantial latitude in
determining the ofcredibility witnesses. It is the whichjury

witnesses,observes the judges credibilitytheir and hears their
testimony, accepting or it in orrejecting whole in Inpart.
determining credibility,witness the jury may accept partssome
and reject other ofparts testimony, and or the ofadopt one other
inconsistent statements by witnesses.

(citations773, (1986)Morrill v. Tilney, 128 N.H. 778 quotationsand
omitted).
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chargeassaultfelonious sexualaggravatedWe first examine the
I,632-A:2,RSAengaged cunnilingus.the defendant inalleging that

felony of feloniousperson guilty aggravated“A is of thethat:provides
another personif he in sexual withengages penetrationsexual assault

(1) victim less... When the isof the circumstances:any followingunder
to includeis definedpenetration”13 of “Sexualyears age.”than

V(b).632-A:l, commonlyis understoodCunnilingusRSA“[c]unnilingus.”
tongue.”or with the or Statelipsto mean “stimulation of the vulva clitoris
omitted),16, (quotation142 N.H. 23-24 cert.v. Zeta Fraternity,Chi

(1997).denied, requireThe act not actualcunnilingus522 U.S. 995 of does
24.Id. atpenetration.

theThe that the was insufficient becausedefendant contends evidence
clothing at the timewearingvictim could not remember whether she was

Thus, possiblethat it was that he did notarguesof the offense. he since
theState failed to that he stimulateddirectly, provetouch the victim the

lips disputehis or The State does nottongue.victim’s vulva or clitoris with
to must that the defendant’s orcunnilingus lipsthat it establishprove

clitoris, arguesvictim’s or but that thetongue directly touched the vulva
the verdict.jury’s agree.evidence was sufficient to sustain We

The wearing “anyvictim was uncertain whether she was clothes” when
Nevertheless, she that the defendantthe defendant touched her. testified

an Xtonguetouched her with his and mouth and drew between“private”
addition, inlegs drawing girla naked to illustrate. In responsethe on a of

to the the defendant touched the victimprosecution’s question whether
answered,her, Finally,with inside of the victim “his inanything tongue.”

torespectthe defendant’s actions with the victimdescribing penetration,
testified follows:as

Q. did finger go?[the defendant’s]Where

there,A. in the hole.Right

Q. X’d,your you’veBetween the area that that calllegs, you your
private?

A. Yeah.

—Q. youAnd when he said he used his heOkay. finger, but also
tongue.used his Where did his tongue go?
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A. In.

That the victim could not remember whether she wearing anywas
timeclothing strengthat the of the does not undermine the of theassault
Moreover,other the suggests,evidence. State could occurcunnilingusas

under, aside,even if since or pullthe victim were clothed one can reach
hand in to stimulate vulva or withclothing with a order the clitoris the lips

conclude,Thus,or tongue., there sufficient evidence for the tojurywas
that, thebeyond a reasonable doubt defendant touched the victim directly

lips tongue.his orwith
We the second-degree charge allegingnext consider assault that the

631:2,1,thedefendant hit victim in the face. RSA that: “Aprovides person
(d)B he:guilty felony Purposely knowinglyis of a class if ... or causes

yearsa child 13 Thebodily injury age.” chargedto under of State that the
bodilydefendant “did cause to a child theknowingly injury ageunder of

thirteen; inin that struck a female child ... the face his hand[he] with
arguesa cut and bruised The defendant that the Statecausing lip.” failed

to the couldprove second-degree chargeassault because the victim not
her lip injured; specifically,remember how was she could not remember

whether the hit in the apusheddefendant her face or her into door. He
therefore,contends, State aprove beyondthat the failed to reasonable

by face,caused the theinjury lip strikingdoubt that he to victim’s her in as
in indictment.alleged the

The record the verdict. thatsupports jury’s Laura Kinson testified she
dayreceived a from the counselor afterreport guidancevictim’s the the

assault that the victim an her theinjury lip,had to and that victim
thereported puncheddefendant had her. Kinson that thethat testified

black and cutlipvictim’s was and blue she had a on the inside of her lip.
Kinson also stated that the her that was a “hugedefendant told there

match,”aexplosion yellingand and that motherthe victim told her that
jaw.the defendant had hit her in the The mothervictim’s corroborated the

fact that the victim had a mark on her mouth the ofnight the incident.
Further, Dr. Peterson testified that she examined the two daysvictim

after victim thatthe incident and that the told her she was in an argument'
defendant, in bywith the and “that the ... she hitargument [thewas

face,in the the She also that victim had alip.”defendant]’ discovered the
a the“slight irregularity”swollen with to inside of her lowerlip- lip

consistent a hit or herperson’s bywith his teeth.lip getting
theFinally, testimony vaguewhile victim’s was and somewhat

inconsistent, did not the that the hit her inallegationshe recant defendant
fact,the face. In the victim testified that her written note herrecanting
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and the of theproducthit her was falsethat the defendantclaim
coercion.defendant’s

to the victim’scross-examination, impeachthe attempteddefendantOn
anshe interviewcredibility reading responses gave duringby

incident, in was unsure asthe which shefour months afterapproximately
or hethe defendant hit her becauselip injuredher was becauseto whether

above, tojury’sAs it is the taskher into a we noteddoor.pushed
reject otheraccept partsIt some andcredibility mayissues.determine

statementsone or the other of inconsistenttestimony, adoptof andparts
Morrill, the time period128 N.H. at 778. Given shortwitnesses.by

victim’s to Peterson and herthe statements Dr.the assault andbetween
to thecounselor, juryfor a conclude thatit was reasonableguidance

itat that time than was fourhappenedof what was bettermemoryvictim’s
atthe or trial.months after incident

tolightin a most favorableall the evidenceConsidering presented
State, therefore, beyondof could findhold that a rational trier factthe we

second-degreewas of assaultguiltythat thea reasonable doubt defendant
mouth, in the indictment.hitting allegedthe victim in the asby

II. Joinder

the court committed reversiblearguesThe defendant next that trial
second-degreefrom theby chargesto the sexual assaultfailingerror sever

tampering charges.and witnessassault

We trial decision not to sever cases unless weupholdwill the court’s
ofthe an unsustainable exerciseconclude that decision constitutes

(2003).Ramos, 118, 120 A trial court’sState v. 149 N.H.discretion.
if the demonstrates that thewill be found unsustainable defendantdecision

ofor to the his case.ruling clearly prejudicewas untenable unreasonable
(2001).295, 296Lambert, 147State v. N.H.

Ramos,In a trialrecently adoptedState v. we new standard for
determiningto to criminal offenses for trial.joincourts use when whether

case, to whichdeparted previous approach joinder,In that we from our
asflexibility joining longthe trial court the of criminal offenses soallowed

brief, tounlikely“the in of each offense was andsupport simpleevidence
Ramos,a 149 atjury, easilyconfuse and referable to each crime.” N.H.

Instead, the for severance ofjoinder120. we ABA Standards andadopted
trial, that two or more offensesholding “anycriminal offenses for

trial,may theby joined uponcommitted the same defendant be for
atprosecuting attorneythe or the defense.” Id. 128. Weapplication of

however,explain,went on to that:
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joinedWhenever two or more unrelated offenses have forbeen
trial, theattorney rightthe or defendant shall have aprosecuting
to them. offenses are that areseverance of “Unrelated” those not

those upon“related.” “Related” offenses are that are thebased
conduct,same a criminal a commonupon single episode, uponor

plan.

Id.
been the trialRamos had not decided when court the State’sgranted

case,themotion to consolidate offenses in this so it the olderapplied
standard that have since at 121. Thewe declared “unworkable.” Id. State
concedes that injoinedthat the offenses were this case were unrelated
and, therefore, result,improperly joined under Ramos. As a the State

contends, however,beenagrees chargesthat the should have severed. It
that the sever not thefailure to is reversible error because error was
harmless. The defendant counters that the error doctrineharmless is
inapplicable misjoinderbecause of criminal offenses is prejudicial per se.

We have not addressed whether the error of ismisjoinder subject to a
analysis.harmless error

The recognizesharmless-error doctrine the that theprinciple
central of a is to questioncriminal trial decide the factualpurpose

innocence,of the or andguilt promotesdefendant’s public respect
for the on theprocess by focusingcriminal fairness ofunderlying
the than virtually presencetrial rather on the ofinevitable
immaterial error.

(2003) omitted).70,State Dupont, (quotationv. 149N.H. 74
The hasSupremeUnited States Court held that the error of misjoinder
subject Lane, 438,is to error analysis.harmless United States v. 474 U.S.

(1986). Lane,449 In the Court insupport priorfound precedent rejecting
“any per joinder reversal,se rule errors requiring refusingfor to fashion a

that joinderhard-and-fast formula the was error as a ofmatter law.” Id. at
omitted).448 and(quotation, ellipsis brackets It noted that the test of

injury misjoinderfromresulting depends upon the circumstancesspecial
Moreover,of each case. Id. the Court stated that the ofuse harmless error

inanalysis misjoinder justifiedcases was further since the specific joinder
standards ofunder Rule 8 the Federal Rules of Criminal Procedure are

Thus,not themselves of constitutional Id. at themagnitude. 446. Court
held that “an error affectsinvolving misjoinder rightssubstantial and

ifrequires onlyreversal the results inmisjoinder prejudiceactual because
injuriousit had substantial and effect or determininginfluence in the

omitted).atjury’s verdict.” Id. 449 (quotation
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Lane, analysiserrorharmlessapplyandhave followedcourtsMany state
States, 96,551 A.2d 99-100See, v. Unitede.g., Byrdclaims.misjoinderto

2003);(Idaho485, Ct. App.488Anderson, 63 P.3d(D.C. 1988); v.State
2001); v.(Mass. SantiagoCt.1028, App.1034Jacobs, N.E.2d750Com. v.

558,State, 798 P.2d(Minn. 2002); v.425, Robins450-51State, N.W.2d644
Lane, Supremethe Wisconsin1990).(Nev. predatingIn a decision564

misjoinder isse rule thatperof aadoptiontherejectedexpresslyCourt
Leach, 370 N.W.2dv.harmless. Statecan never beerror andprejudicial

ina “trend1985). was then(Wis. that thereThe court noted240, 251
id.to misjoinder,”error doctrinethe harmlessofwidening applicationthe

is to “[promote]whichjoinder,the of252, purposethatat and stated
inresponsibilitycourt fiscalandadministrationjudicialefficient
ofshowingof ain the absencecountsmultiplea trial onconducting

if a defendantsubstantially defeatedwould be...prejudice,substantial
offenses,misjoinedpreviouslynew trials on allseparatetowere entitled

thefromprejudicenoactually sufferedthe defendanteven when
omitted). theThus, court held thatthe(quotationId. at 252-53misjoinder.”

misjoinder.toapplydoctrine wouldharmless error
it isfollow Lane becausethat should notargues weThe defendant

it dealtbecauseFirst, distinguishablethat Lane ishe assertsinapposite.
find thisdefendants, offenses. Wenot criminalofmisjoinderwith the

thatfoundexpresslyCourtSuprememerit. The Nevadato lackargument
error to theof harmlessapplicationin thereasoning supportsthe Lane

thatcited federal courtsdefendants andof claims as well asmisjoinder
thein Lane toerror announcedthe harmless standardhave applied

(Nev.State, 1340, 1343782P.2doffenses. Mitchell v.of criminalmisjoinder
cases).1989) (citing

itis not becauseSecond, persuasivedefendant asserts that Lanethe
8,ProcedureRule of Criminalrules under Federaljoindertheinvolved

severance, and notfor andjoinderhave as the standardrejectedwhich we
theunavailing.is also As Courtright. argumentThisa State constitutional

itself,not, in violate theLane, does“[i]mproper joinderinstated
Rather, level of a constitutionalwould rise to themisjoinderConstitution.

hisdenyas to a defendantgreatif it results in soonly prejudiceviolation
Lane, we474 U.S. at 446 n.8. WhileAmenclment to a fair trial.”rightFifth

Ramos, Ramos, 149in seeI, Article 15 of our State Constitutioncited Part
incould result120, misjoinderto the extent thatonlyN.H. at we did so

The rulesjoindera fair trial.fundamentallya defendant ofdepriving
wethemselves, however, rights. Consequently,are not constitutional

— byisfinding misjoinderthat a ofargumentthe defendant’sreject
— trial has beento a fairrighta that the defendant’sfindingdefinition



62

the fact that we did not thecompromised. Finally, adopt Federal Rules of
Criminal Procedure method of and severancejoinder does not affect our

analysis, alreadydecision to use a harmless error since we are presuming
the joinder bythat of offenses the trial court was erroneous.

inreasoningWe find the Lane and the aforementioned state cases
persuasive and hold that of criminal offenses ismisjoinder subject to
harmless error We must thereforeanalysis. misjoinderdecide whether the
here was harmless.

It is in jurisdictionwell settled this that an error is harmless ifonly
determined, doubt,it is beyond a reasonable that the was notverdict

Munson, (1985).191, 193affected the error. v. 126by State N.H. The State
Cort,bears the of that an errorprovingburden is harmless. State v. 145

(2000).606,N.H. 613 An may beyonderror be harmless a reasonable doubt
if the guiltalternative evidence of the defendant’s is of an overwhelming
nature, ifquantity, or and the inadmissible evidence isweight merely
cumulative or in relation to the of the State’sinconsequential strength

(1996).Smith, 271, 278141guilt.evidence of State v. N.H.

case,inHaving sayconsidered the record this we cannot that the
First,erroneous was harmless. the evidencejoinder overwhelmingwas not

Ajs out,anyas to offense. the defendant aparticular correctly points this is
dependent upon credibility.case witness It is clear from the record that

victim, case,the arguably the most critical witness in the had trouble
and, times,the inrecalling specifics questionof the events at offered

testimony inconsistent with her statements. While there wereprevious
and,other witnesses who testified bolstered theperhaps, victim’s

credibility, evidence,we cannot conclude that such even when viewed
nature,together, was of such an overwhelming quantity weightor as to

outweigh the from theprejudice resulting misjoinder.
Further, the inherent of the todanger allowing jury consider

inadmissible evidence in this case is The State concedes that it isstrong.
thatunlikely relatingthe evidence to the sexual assault charges would be

at a trial the second-degreeadmissible on assault and witness tampering
Thecharges. purpose excludingof inadmissible evidence of other crimes or

to ensure that a defendant iswrongs is tried on the merits of the crime
and to acharged prevent uponconviction based evidence of other crimes

(1995).McGlew, 505,wrongs.or See State v. 139 N.H. It beyond509 is
dispute that there is for in a tohigh potential prejudice permitting jury
hear evidence of sexual assaults aagainst child when that evidence is

Thus, circumstances,otherwise not relevant to other undercharges. these
there is a likelihood of in that could theprejudice jurythe have found



theuponin partat leastchargesset of basedof oneguiltydefendant
McGleiv, at 509139 N.H.Seecharges.the other set ofregardingevidence

likelihoodincreasesand(evidence inherently prejudicialiswrongsof other
basis).on improperwill decide casejurythat

indictmentto consider eachjuryinstruct theThe trial court did twice
affect itson one indictmentfinding guiltlet a ofand notindependently

followjurorsthatgenerally presumeindictment. Weanyon otherdecision
(1993).Giordano, 90,138N.H. 94v.See Statethe trial court’s instructions.

doubt, that theconclude, a reasonableNevertheless, beyondwe cannot
misjoinder.ofbynot affected the errorin this case wasverdict

proceedingscourt for furtherremand to the trialAccordingly, we
this opinion.consistent with

and remanded.Reversed

Duggan, JJ.,Broderick, concurred.Brock, C.J., Nadeau andand
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