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Arnold,Heed, E.general (Wynn senior assistantattorneyPeter W.
theorally),on the brief and for State.attorney general,

DesMeules, Ostler, Norwich, H.(Georgeof Vermont OstlerOlmstead &
orally), for the defendant.on the brief and

defendant, MacElman, his inDuggan, convictionCory appealsJ. The
J.){drone, drugs,for of controlledpossessionthe Lebanon District Court

2002). in denyingthat trial court erredRSA He the(Supp. argues318-B:2
exception touponhis to the circumstancessuppress exigentmotion based

the We affirm.requirement.warrant
court from thefound the trial or are evidentfollowing byThe facts were

4, 2001, p.m., policethe Lebanonrecord. On October at around 8:00
acall that “there wasdepartment anonymous reportingreceived an

residence, like helooking waspotentiallydefendant’s]vehicle behind [the
89.Highwayand fall onto Interstategoabout to over the embankment”

Louis,Officer Steven St.dispatcher,this from areceiving reportAfter
drove the defendant’s residence towith an officer in toalong training,

residence,into of the Officer St.they pulled drivewayAs theinvestigate.
of a carlight,or interior domelights,saw the exterior brake tail andLouis

house, fencethe close to a small thatyardin the back behindparked
embankment. Theand theboundary propertymarked the between the

to inside the car. The officer’ssomebody appearednoted beofficer that
andview, however, bya tree in front of the carbywas obstructed

darkness.
byinside the houseanyfirst tried to alert residentsThe officers

frontyelling openand inside the door.loudly”on the door“knocking [side]
car in theapproachedthe officers theAfter noreceiving response,

ifthat his was to “find outSt. testified motivebackyard. Officer Louis
assistance, theysome if werewas in the vehicle that neededanybodythere

not,” make thator and surego “[t]o [the... to over the embankmentabout
He testifiedanywere safe and didn’t need assistance.”occupants]car’s

of the car:bumperthat he the backwhen reached
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distress,once 1 the in itat saw vehicle wasn’t was still on the[A]ll
fence;of the onpart yard, properflat the side of the I could see

there dome on inlightthat was a the car and that there were
three it.people inside

— smoke, um,I that there itsaw was was filled a whitewith
passingand I saw the driver an item back to the inpassenger the

put it,back seat who it toimmediately up his mouth and smoked
and I could see that it then a pipe commonlywas used for
smoking marijuana.

At that his thepoint, upon occupantsbased observation that were
“obviously... illegal,”that was officer theusing something approachedthe

defendant,and thesubsequentlycar arrested who was one of the car’s
occupants.

The thecharged possessionState defendant with of andmarijuana
ofunderage possession cigarettes. The defendant moved allsuppressto

officer,evidence seized theby arguing that the of thediscovery drug
evidence the of an ofillegalwas fruit search the defendant’s Theproperty.
court, therelying upon “exigent inexception”circumstances State v.

(1979),119 N.H.Theodosopoulos, motion,573 denied the finding that the
entryofficer’s onto the was warrantedproperty because the situation was

“sufficiently urgent and potentially dangerous that he had reasonable
togrounds believe that there was an emergency at hand.” On theappeal,

arguesdefendant the totalitythat of the circumstances did not thejustify
intrusion. “When reviewing a trial arulingcourt’s on to suppress,motion

acceptwe the trial findingscourt’s unless inthey supportlack the record
clearlyor are erroneous. conclusions,Our review of the court’s legaltrial

however, Plch, (2003).de 608,is novo.” State v. 149 N.H. 613 (quotation
omitted).

We first address the defendant’s claim under the State Constitution.
Ball, 226, (1983).State v. 124 N.H. 231 We have held that a warrantless

is sepersearch unreasonable unless it falls within a narrowly-drawn
exception to the warrant requirement. Id. at 234. The State must prove
that the search was validly executed under of the exceptionsone to the

requirement. (2001).warrant v. 304,State 147 N.H.Seavey, 306
briefs,theirThroughout the parties circumstances,”refer to the “exigent

aid,”the “emergency,” the and“emergency the “community caretaking”
exceptions possible justificationsas the policefor intrusion in this case.
Before thebeginning analysis,our we review ofmeaning these terms.

“exigentThe circumstances” or “emergency” exception requires
two probableelements: cause and exigent circumstances. See id. 307.at
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“a forthe face needpolice compellingexist where“Exigent circumstances”
in adelay obtainingrisk the inherentaction and a thatimmediate official

dangerof to life ora threat imminentpresentwarrant will substantial
573, for example,119 N.H.Theodosopoulos,In v.safety.” Id. Statepublic

whenenter an without a warrantapartmentthat the couldpolicewe held
436,Likewise, Slade, 116in v. N.H.a was inside. Statethey sniperbelieved

(1976), in the defendant’s homejustified enteringwerepolice437-38 the
fired, policewhen thegunshotwhich a wasduringa standofffollowing
in ofbe a need immediatemight [inside]“that there victimbelieved

thus, the toallows conduct warrantlessexception, policeassistance.” This
of law enforcement duties.in the course theirsearches

hand, whenexception, applieson the otherThe aid”“emergency
detection,the“‘totallyduties divorced fromarepolice performingofficers

to of arelatingof evidence the violationacquisitionorinvestigation,
’” (Cal. 1999)928,Ray, (plurality981 P.2d 931Peoplecriminal statute. v.

cert, Dombrowski,(2000)denied, 1187 v.(quoting Cady528 U.S.opinion),
“community433, (1973)). The is of theexception part441413 U.S.

“helpingduties such asinvolvingof thecaretaking” police,function
motorists, parents,children toreturning [and]lost anxiousstranded

Denoncourt,in v. 149 N.H.and citizens need.” Stateassisting protecting
omitted).(2003)308,310 (quotation

thefollowing applyinghave the standard foradoptedcourtsOther
(1) policemust the haveaid The State show:emergency exception.

atto there an emergencybelieve that isobjectively grounds“reasonable
of lifeprotectionassistance for thean immediate need for theirhand and

(2) basis, approximatingis “reasonableobjectivelyor there anproperty”;
cause, placethe or to beemergencythe with areato associateprobable

to(3) by intentsearched”; “primarilyis not motivatedand the search
(N.Y.),607,Mitchell,v. 347 N.E.2d 609Peoplearrest and seize evidence.”

cert, 639,(1976); 769 A.2ddenied, Mountford,426 953 see also State v.U.S.
2000) Snell,(Vt. standard); N.E.2dCom. v. 705(adopting643-44 Mitchell

cert, (same).(1999)(Mass.), denied,236,242-43 527 U.S. 1010
“exigentthat the circumstances”the trial court foundAlthough

case, aid”“emergencythis we conclude that theexception toapplied
nothinginpolicefit. The intrusion of the this case hadexception is a better

Rather, it stemmedsuspected anydo a violation of criminal statute.to with
life-threateningto to asolely responsibility respond potentiallytheirfrom

reason, theanalyzeFor we the conduct underemergency. policethis
adopt today.which weMitchell standardthree-part

togrounds”policeThe that the had “reasonableprovemust firstState
wasan existed and that immediate assistanceemergencybelieve that
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Mitchell,necessary. 2d347 N.E. at 609. “Reasonable is a lowergrounds”
the orrequiredstandard than cause for an searchprobable ordinary

(1999).McMinn, 34,seizure. See State v. 144 38 TheN.H. defendant
thatargues the officers' observations to their intrusion did not meetprior

standard,this car in ofthey only dangeras confirmed that the was “not
Indeed,overdriving the embankment.” the defendant states that the

police have left the theirproperty makingshould after observations from
driveway.the

car in wemay any danger,While the never have been actual cannot
agree totalitythat it was unreasonable under the of the circumstances for

St. anonymousOfficer Louis to believe otherwise. An atip reported that
car poisedwas to fall over an embankment. The embankment borders

89, majorInterstate a The ofhighway. poisedofficer’s observation a car at
the of the defendant’s anedge property, at unusual location right by the

embankment,fence and the corroborated at the ofgeneralleast reliability
this Bothtip. the darkness and the view theprevented policeobscured
from confirming signsother of from driveway.distress the Presented with

circumstances,these we cannot thesay officer lacked “reasonable
grounds” to reported existed,believe the emergency and to enter the

See,tobackyard conduct further investigation. e.g., United States v.
(2d 1964)Barone, 543, (warrantless330 F.2d Cir.545 entry proper when

the “investigation... would have been withoutincomplete finding out...
anyone aid”).whether mightthere be in ofneed

arguesThe defendant also that the officer’s immediatelyfailure to check
on the condition of car arrivingthe after at propertythe belies the claim
that had groundshe reasonable to believe an emergency existed. Absent
any pretext,claim of we attribute no relevance to fact. Thethis

grounds”“reasonable inquiry depends onsolely “empiricalthe facts”
intrusion,available to policethe at the time of the and necessarilynot upon

the of subsequenteffectiveness their toresponse potentiala emergency.
Mitchell, ;See 306,347 N.E.2d at 609 but State v. 147Seavy, N.H. atcf.
(fact home,308 that afterpolice, entering offered medical onlytreatment

asking questionsdefendant torelated law enforcement ofis evidenceafter
pretext).

Second, the prove policeState must that the had an objectively
basis, cause,reasonable approximating probable to believe that the

emergency was the Mitchell,associated with area to be searched. 347
case,atN.E.2d 609. In this anpolice anonymousthe had tip that linked the

reported emergency itself,to the By tipdefendant’s property. this did not
establish the veracityinformant’s or reliability. Blake,State v. 146N.H.Cf.
1, (2001); J.L., (2000).3-4 v. 266,Florida 529 U.S. 270 The officer’s
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residence, however,the ofdrivewayfrom thesubsequent observations
in anoccupiedan car was poisedthe The officer saw thattip.corroborated

theby edgethe of embankmentbackyard, rightin theunusual location
(1990)325,White, 330-31v. 496 U.S.highway.the Alabamaabove Cf.

by the to establishtipsternot detail mentioned(police verify everyneed
with the officer’stipfind that the combinedreliability tip).of We

an reasonable basisprovided objectivelyobservationsindependent
withpropertyto the defendant’scause associateprobableapproximating

the reported emergency.

“primarilywas notThird, that the searchprovethe State must
Mitchell, 347 N.E.2d atand seize evidence.”by intent to arrestmotivated

Here, noted, that the statedsuggestion policethere is no609. as we have
—— occupants wassafety pretextual.to the of the car’smotivation ensure

(“The hereexigency308 of raisesSeavey, 147 N.H. at assertionState v.Cf.
into thepretextual gain entryit have been tomayconcerns thatserious

home.”). fact, to lawpolicein this case was unrelatedIn the intrusion
to criminalany investigateand of motiveenforcement duties devoid
(1995)480,Psomiades, (police139 481 seizure ofv. N.H.activity. StateCf.

followed arrestcommunity caretaking exceptionunderpursedefendant’s
intoxicated). reason, theFor this we finddrivingof for whiledefendant

in thisexception particularly strongaidjustification emergencyfor the
case.

“community cases havecaretaking”note otherFinally, we that whereas
defendant,of a thea or the effectspersonalinvolved searches inside home

from thea area that was visiblebackyardintrusion in this case involved
(2002) (seizure306,Boyle,v. 148 N.H. 306-07of the house. See Statefront

(entry306 into Whilevehicle); Seavey, apartment).147 N.H. atof State v.
Constitution, weI, of State havethe of Part Article 19 ourscopewithin

ainfringe upondoes notthat a lesser intrusionrecognized such
as, anexample,of to the same extent forexpectation privacydefendant’s

(2002).666,148Grey,the home itself. See State v. N.H. 668-69invasion of
home,into a citizen’s even under theentry privatethe forcepoliceWhen

scrutiny may required.of more beguise community caretaking, exacting
Seavey, 147N.H. at 306-08.See State v.

theaid” to“emergency exceptionWe conclude that under the
toentitled to enter the andpolice propertythe wererequirementwarrant

that ancar confirm or their reasonable beliefdispelthe toapproach
car,the heapproachedWhen Officer St. Louisexisted.emergency

that, in dangerthe was not“all he realized while cartestified that at once”
embankment, smokingof caroccupantsthe the the weregoingof over

discovery drug “justifiedthe useThe court found that ofmarijuana. trial
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approaching... further the from the ofperspective [the officer’s]vehicle
safety beclearlyinitial concern the driver’s to thinkability may[in that]

however,impeded.” Any justification, unnecessarysuch was at that point.
(1)mayA officer seize in his as:police plain longcontraband view so the

(2)lawful;initial intrusion which afforded view the of thediscoverythe was
(3)inadvertent;evidence was and the incriminating nature of the evidence

apparent. Hammell, 313,was immediately See State v. 147 N.H. 317
(2001). case,Because all three factors inwere met this the officer’s normal
law responsibilitiesenforcement him seize theentitled to evidence and
make the arrests.

Because our State Constitution is at as of beprotective rightleast the to
from Constitution,free unreasonable thesearches as Federal we reach the

same result under analysis Ball,an of federal See State 124 atlaw. v. N.H.
231-32.

Affirmed.

Dalianis, JJ., concurred; Nadeau,Broderick J.,and with whom
C.J.,Brock, joined, dissented.

Nadeau, J., Brock, C.J.,with whom joins, dissenting. mayWhile this
case,be closea we dissent because we believe even deference togiving

findings court,factual of the trial the applying emergencystandard for the
aid exception has not been Specifically,met. the State failed to establish
that the policeLebanon hadofficers reasonable toobjectively grounds
believe that there was an emergency at hand and an immediate need for
their assistance for the of life orprotection property theyat the time
acquired probable cause to conduct the search.

There is no question the police perform importantthat an function when
motorists,arethey “helping stranded lost childrenreturning to anxious

parents, andassisting[and] in v.protecting citizens need.” State
Denoncourt, 308, (2003) omitted). case,149 N.H. 310 (quotation This
however, thestrains limits of the community caretaking exception.
Community mustcaretaking be balanced with rights.individual The
intrusion onto private on theproperty, basis of an tipunsubstantiated from

caller,an anonymous is justifiednot on the facts of this case.
In reaching its conclusion that the warrantless search was

constitutional, the majority anonymous tipfinds the ‘linked reportedthe
emergency to the defendant’s property.” They assume that the judgetrial

anonymousfound that the tip established the existence of an emergency.
however,tip, car,The linked the not an emergency, to the Thereproperty.

was never any corroboration an emergencythat actually existed. The
of anyabsence corroboration of a real emergency under the facts of this



802

reasonableobjectivelythere wereis to the whetherimportant inquirycase
emergencysuch an existed.thatto the officer’s beliefgrounds justify

call, firstthe officerto whenanonymousEven credence thegiving
Theby the caller.car, position reportedit not in thethe wasobserved

tocauseprobablesupportingofficer claims to have made observations
he he becamesaysthe momentprecisewarrantless search atconduct a

is, best, troubling.atThat coincidenceemergency.was noaware there
thethe location ofclaim the officer usedthe defendant did notAlthough
notsearch, the officerthe fact that wasas a to conduct thepretextcar

immediately the conclusionnegatesthe carenough approachalarmed to
anfor the beliefgroundsreasonableobjectivelythere were everthat

theFurthermore, is whetherjustthe notquestionexisted.emergency
search, heto but whetherthe the car as a pretextofficer used location of

firstin theemergencythere was anreasonable to believegroundshad
of athe existencesuspicion,reasonablenegateIfplace. police observations

itself,corroboration, tobyis sufficientsuspicious event notseparate
function.community caretakin'gofjustify the exercise the

case, continued intrusion onto privateof this theUnder the facts
wasan existedgrounds emergencyreasonable to believewithoutproperty

Therefore, we dissent.justified. respectfullynot


