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P.C.,&Walker ofVarney Wolfeboro S. andDerby{Mark Robert C.
brief,on theVarney and Mr. Derby orally), for the plaintiffs.

Normandin, O’Neil,Cheney and of Laconia {Philip P. on theBonafide
brief and orally), for the defendants.

Dalianis, defendants,J. The Sullivan,John and Diane appeal a decision
Superior Nadeaii, J.)of the Court {T. thatfinding they created a nuisance

on the plaintiffs’ byproperty filling and regrading jurisdictional wetlands
constructingand a home on their property. We affirm.

1946, Cook,Since the plaintiffs, Janice J. Jacobsohn,Vanessa Cook Cecil
Driver,D. individually and as of Trust,trustee the John Cook Driver
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EvansSands, Burkley, Gigas,Evans Liane MelissaCarole Evans Susan
Evans, have onVoteur, propertyand Richard ownedEvans Jonathan

years, theyin Over the have builtWinnipesaukeeLake Moultonboro.
house,main and aincluding garagethe a aproperty,structures onvarious

1996, anpurchased abutting parcelIn the defendantsguest house/chalet.
property.of

buildingobtained a forplanAt the time the the defendantspurchase,of
house, byforsystem preparedof a four-bedroomsepticthe construction a

1996, theIn latea certified wetlands scientist.Bollinger,Charles
property.on theirplaceda three-bedroom modular housedefendants had
primarilythat his house wasJohn Sullivan testified modularDefendant

placedto the site and on the foundationfactory,at a then drivenpre-built
construction, largeof the defendants useda crane. In the coursewith

1997,the house. Inthey buildingin the area where wereof fillquantities
wetness, claimtheywhichbegan experiencing increasedplaintiffsthe

time, theproperty. Specifically,of on theirfor extended periodslasted
construction,claimed, that, theamong other sincethings,plaintiffs

chalet,underneath thegaragein their andstanding water accumulated
to asability propertyinterfered with their use theirthat the hasand water

that condition eachThey persistedin also claimed thisthey past.had the
however,1998, highestthe lake reached itsfrom 1997 to 2001. Insummer

on the plaintiffs’which worsened the wetnessyears,in one hundredlevel
property.

defendants, to1999, attemptedto the whocomplainedIn the plaintiffs
fill the commonalong parties’someremedy by removingthe problem

moving a Theline, drainage plaintiffs,a ditch and wall.diggingboundary
Theydid filedhowever, change.the of their land notclaimed that condition

1) common lawJuly alleging:relief in 2000injunctiveforpetitiona
4)2) 3)diversion; se basednuisance; trespass; negligence perandwater

addition, filed aplaintiffsIn thechapterof RSA 482-A.a violationupon
Department of EnvironmentalHampshirewith the Newcomplaint

bureau).(wetlandsWetlands BureauServices
complaint eventuallythe andinvestigatedThe bureauwetlands
the to removewhich defendantsplan, requireda remediationapproved
construction. Theduring plaintiffson theplaced propertysome of the fill

theduringon defendants’go propertyto thewere not allowed
planthenot included in remedialand wereinvestigation to observe

bureau, defendantsthe wetlands theAccording tonegotiations.
The plaintiffsthe remediationsatisfactorily complied plan.with

theremedydidmaintained, however, the actions notthat defendants’
thereconsideration ofrequestedanddamage propertyto theirwater

trial,decision, Prior to the defendantswas denied.bureau whichwetlands
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filed a motion in arguing plaintiffs precluded,limine that the were under
judicatathe doctrines of res and collateral from that theestoppel, claiming

orcomply chapterdefendants failed to with RSA 482-A that the
should tosubject required bydefendants be a different from thatremedy

the wetlands bureau remediation The court denied theplan. trial motion.
subsequently soughtThe defendants to introduce the entire wetlands

trial,bureau file at which the court also denied.
The trial court ruled that the defendants’ construction activities

plaintiffs’constituted a nuisance that thatdamaged property,the and the
remedy was to remove the fill and from the jurisdictionalfoundation
wetlands, which would tonecessarily require the defendants’ house be

order,In the bymoved. its trial court referred a chart preparedto the
evidence,plaintiffs’ expert duringand used trial but not admitted into as

illustrating the area where the defendants’ uponhouse encroached
jurisdictional clarification,By waywetlands. of the court subsequently
allowed the chart to be marked for identification and incorporated into its
order. The trial court thedenied defendants’ motion to reconsider and this
appeal followed.

The defendants arguefirst that the plaintiffs barred,should be under
of judicatathe doctrines res and estoppel, litigatingcollateral from the

ofissue whether the defendants violated RSA 482-Achapter and what the
appropriate forremedy should be such a violation.

“Spurred by of judicial economyconsiderations ofpolicyand a certainty
finalityand in our system,legal the doctrines of res judicata and collateral

haveestoppel been repetitiveestablished to avoid litigation so that at some
point litigation a particularover must come tocontroversy an end.”
Eastern Marine v. 270,273Const. FirstCorp. Leasing,Southern 129N.H.
(1987) omitted).(quotation judicata,Under res final judgment bya a court
of competent jurisdiction is partiesconclusive the inupon subsequenta

Assoc,litigation involving the same of Villagecause action. West Gate v.
Dubois, 293, (2000).145 N.H. 296 byWhether a claim is barred res

isjudicata determined on case-by-casea basis. Hallisey v. DEC­A Corp.,
443, (1995).140 N.H. 445

We have stated previously that the reasons underlying the doctrine
of judicata fullyres are toapplicable some administrative proceedings.

State, 149, (1979).v.Meserve 119 N.H. 154 judicataRes been appliedhas
to a decision of an administrative agency, such as the labor commissioner
or his deputy, which was in a judicialrendered capacity, disputedresolved
issues properly before it and which partiesthe had an opportunity to
litigate. v. Co., 431, (1973).Morin J.H. Valliere 113 N.H. 434 In fororder

judicatares to apply decision,to an however,administrative the officer or
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a See 46 Am. JUR. 2djudicial capacity.been inactingmust haveboard
(SECOND)(1994); OF JUDGMENTS§ see also RESTATEMENTJudgments 580

(decision(1982) restribunal is conclusive underof administrative§ 88
in entailed essentialresulting determinationproceedingso asjudicata long

of adjudication).elements

this that the wetlands bureauA review of the record in case reveals
theinvestigated plaintiffs’when itjudicial capacityin aactingwas not

found, plaintiffs activelythe did notcorrectlyAs the trial courtcomplaint.
and notin the wetlands wereproceedingsthe before bureauparticipate

and thenegotiations between the wetlands bureauincluded in the
Thus, typicalathe remediation unlikeregarding plan.defendants

opportunitythe tothe were not affordedproceeding, plaintiffsadjudicative
not rebut the defendants’damagesof. and couldevidence theirpresent

of the wetlands bureauacceptance.to its The focusplan priorremediation
under RSAregulationsto and enforce the wetlandsinvestigate.was

plaintiffs’ rights.not to thecompliance, protect482-Ato ensurechapter Cf.
(1999)327, of board toSeidel, (authority143 330 wetlandsGray v. N.H.

rightsthe relative ofinclude the to determineregulate powerdoes not
owners).property

to enforcement action. Inunderlyingtheplaintiffs partiesNor were the
statutory wrong complainsof tothis, where the victim asituations such as

not over the enforcementgivenbut is controlagencythe appropriate
than victim that is the topartyit the rather theagencyisproceeding,

(SECOND)RESTATEMENT OFof Seejudicata apply.the rules reswhom
result, wereplaintiffs§’83 As a the notcomment c at 272.JUDGMENTS

judicata.under the doctrine of resfrom their claimsbringingbarred
theprecludesthe of collateral estoppelNor we that doctrineagreedo

the court.superiorfrom claims beforelitigatingplaintiffs

action,a to aparty priorof barsestoppeldoctrine collateral[T]he
anyparty, relitigatingsuch a fromprivityor a inperson with

in the action.actually priorand determinedlitigatedissue or fact
must, then, be satisfied before collateralThree conditionsbasic

identicalestoppelto must besubjectwill arise: the issueestoppel
action, finallyresolved the issuein the first action must haveeach
merits, appearedthe to must haveparty estoppedon the and be

inaction, privitythe or have been with someoneas a in firstparty
turn,understood, in asconditions must bewho did so. These

athatgeneral requirement,elements of the moreparticular
a full andis must have hadagainst estoppel pleadedwhomparty

in question.to the issue or factlitigatefair prior opportunity
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(1993)166,v. 137 N.H. 172 and citationGephart Daigneault, (quotation
omitted).

“The non-party by findingbetween andrelationship party implied a
of in the context has been as one of virtualprivity estoppel described
representation, identity.” Daigle,and 129 N.H. 571substantial at

omitted). formal, functional,a a(quotations phrases implyThese not but
which, minimum,relationship, in at the of innon-partya interests the were

Thus,represented litigation.fact and in theprotected prior privityId. is
exist,to for personfound when a orexample, substantiallycontrols

participates in the acontrolling presentation or if anon-party authorizes
inparty litigation to his herrepresent or interests. Id. at 571-72.There is

no evidence in the plaintiffsrecord that the either thecontrolled
underlying wetlands bureau enforcement action or authorized the

Thus,wetlands to onbureau act their behalf. we conclude that the
plaintiffs’ interests were not foradequately represented purposes of

addition,Inprivity. as noted in our judicata,discussion of res the plaintiffs
were not afforded a full fair prior opportunityand to thelitigate issues and

therefore,facts in Thequestion. plaintiffs, not collaterallywere estopped
infrom proceeding superior court.

assert,The defendants alternatively, that the issue of theywhether
chapterviolated RSA 482-A is Themoot. defendants did not raise this

argument below, however, and thus have not it for our reviewpreserved
on appeal. Berlin, (2000).See City 467,McKenzie v. 145 N.H. 471-72of

The defendants also that theargue trial court erred by failing to
admit the entire wetlands bureau file at We disagree.trial. While not
admitting file,the entire the trial court allowdid it to be marked for
identification, and theallowed defendants to enter certain fromexhibits
the file individually. addition,In some of the information included in the
file was introduced trialthrough testimony. Finally, the arguedefendants
that one of the central ofpurposes fileintroducing the was to bolster their
res judicata and collateral estoppel arguments. Since we have already
rejected arguments,these the significance of the wetlands filebureau is

therefore,diminished. Even assuming, that trialthe court erred in failing
to trial,admit the entire wetlands bureau file at we conclude suchthat
decision was not clearly untenable or prejudiceunreasonable to the of

Haines, (2002).their case. See 380,Petition N.H. 381148of

The arguedefendants next thethat trial court by referringerred to
a chart that not inwas evidence to describe the location of jurisdictional
wetlands on their property. They also assert that the trial court failed to
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identification in its clarificationby markingerror the chart forcure this
order,In its the court stated thatdisagree.order. We

jurisdictionalthat the wetlanddemonstratesthe evidence
the homethroughruns the lower of Sullivanportionboundary

lake,line, toclosest the asalong jurisdictional boundarythe red
duringused trial and asthe chart thedepicted petitionerson

slope.and theby Shuey, just below boulderdelineated Randall

theus that even if [chart]of the entire record leads to conclude“A review
exhibit, ituponas the trial court’s reliancenever entered anproperlywas

did thein to the and not affectprejudice [defendants]resulted no
Arsenault, (1995).313,320 chart referredv. 139N.H. Theoutcome.” Patch

and was cumulative whenmerely descriptive purposesto used forwas
atlay expertwith the and introducedconjunction testimonyinconsidered

Thus, trialof the the court’sproperty.trial and the trial court’s views
to not constitute reversible error.reference the chart does

to thesupportnow there was sufficient evidenceWe consider whether
activitiesthat the defendants’ constructiontrial court’s decision

nuisance, causing damage plaintiffs’ property.to thetherebyconstituted a
lackrulings theythe court’s and unlessuphold findingsWe will trial
andor erroneous. In the Mattersupport legallyevidential are ofLevreault

(2002).Levreault, 656, It the of the trialprovince657 is within147 N.H.
in or in evidence wasreject, part,to or whole whateveracceptcourt

including expertthat of the witnesses. See Tennessee Gaspresented,
(2000).Hudson, 598,602 ofTown 145 N.H. Our standardCo.v.Pipeline of

court,the butdifferentlywe would rule than trialreview is not whether
reached the same decision as thea reasonable could havepersonwhether

v.upon the same evidence. Hawthorne Trust Mainetrial court based
(1992).Thus,533, to trial court’sBank, 136 N.H. 536 we defer theSavings

inresolving testimony, measuringas conflicts theon such issuesjudgment
witnesses, bedetermining weight giventhe tocredibilitythe of and

(1993).20,24N.H.Arcidy,v. 138evidence. McCabe

activity“A when an andsubstantiallynuisance existsprivate
ofenjoymentwith the use and another’sinterferesunreasonably

295, (1982). To constitute aDaigle,v. 122 N.H. 298Dunlopproperty.”
nuisance, harm exceeds thedefendants’ activities must cause thatthe

that land suffers in ancustomary organizedinterferences with land a user
a propertyinterference withtangibleand an andsociety, appreciablebe

the anddetermining interfering“In an act with useinterest. Id. whether
as amount to aso unreasonable and substantial to nuisanceenjoyment is

the togravitya must balance the of harminjunction,and warrant an court
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conduct,the of the both himselfplaintiff against utilitythe defendant’s to
(1985)Kamen, 372,to the Treisman v. 126 N.H.community.”and 375

omitted). toplaintiffs’ proveIt is the burden the existence of a(quotation
a of 122by preponderance Dunlop,nuisance the evidence. N.H. at 295.

trial,The the offindingevidence trial court’s nuisance. Atsupports
large portionswitnesses testified that of the defendants’ lot were swampy

had pools standingand of water to construction.prior plaintiffs’The
scientist,Randall certified soilexpert, Shuey, a testified that he conducted

extensive oftesting the defendants’ to theirproperty subsequent
that theopinedconstruction and defendants’ activities had interfered with

jurisdictional wetlands and had caused subsurface waters to to thedivert
plaintiffs’ property. The defendants that the courtargue trial
unreasonably ignored testimony expert,the of their Bollinger,Charles

was the toonly personwho have tested the topropertydefendants’ prior
and thatconstruction who stated the defendants’ house was not uponbuilt

admitted, however,jurisdictional Bollingerwetlands. that he notdid
toperform specific testingsoil detect the ofpresence wetlands and that his

findings were based primarily upon visual examination.
Further, plaintiffsthe testified that their property substantiallywas

wetter after the defendants built their Thehouse. defendants assert that
there was insufficient evidence to orsupport finding,this that the wetness
problems continued to exist at the final hearing,time of thebecause
plaintiffs’ property was beforewet construction. While there was evidence

portionsthat of plaintiffs’ propertythe topriorwere wet the defendants’
construction, numerous witnesses testified that the water levels increased
following the testimonydefendants’ construction. This was corroborated

Shuey’s thatby statement the defendants’ construction altered the
elevation of the waters,defendants’ land as well the flow ofas subsurface
causing increased on the plaintiffs’wetness property. While there was

1998, that,evidence introduced of inflooding statedShuey havingwhile a
effect,short-term floodingthe did not the prolongedcause thewetness

Moreover,laterplaintiffs experienced years.in the plaintiffs thattestified
conditionthis on their property repeated springeach and early summer

from 1997to 2001.
The defendants that ignoredcontend the trial court testimonythe of

Fluet,Paul a civil engineer, when it found that the defendants notdid
remedy admitted,the problem. however,water diversion Fluet he wasthat

a scientist,not wetlands and that he thevisited defendants’ forproperty
the ofpurpose finding any problems with surface water drainage.

plaintiffsThe also illustrated various problems associated thewith
increased wetness. For example, they testified that following the
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largeon their both on aconstruction, standing property,there was water
lawn, the between the chalet and theincluding backyardof theportion

that ofTheythe and becauseexplainedand under chalet.garage, garage
theywetness, dog penswere forced to move thattheythe increased

and that couldpart property, theyin lower of theirtraditionally kept the
in thebackyard,stack the or useno a clothesline or firewoodlonger hang

thatJonathan Evans testifiedrecreational activities. Plaintiffbackyard for
plaintiffsthe The alsomowinghad the lawn because of water.he trouble

things directly on theirthey longer garagethat could no storeexplained
in the and months.standing earlydue summerspringfloor to water

inFurther, strong, mustythere a odor the chalettestified that wasthey
foundation, preventedunder which themcollectingafter water thebegan

are closed.duringfrom the chalet those months when the windowsusing
record, that the trial courtevidence in the we cannot holdGiven the

created a nuisancefindingerred in that the defendants’ construction
toresulting damages plaintiffs’ property.in the

Having supportconcluded that there was sufficient evidence to
the atrial that defendants’ activities constitutefindingsthe court’s

nuisance, Inmust whether the wasremedy appropriate.we now determine
relief, court thethe of the utilizesappropriateness injunctiveevaluating

exists,to aidentifytest that is used first whether nuisancebalancingsame
favor“although weigh heavily [plaintiffs]the scales must more in the

Lillis,nature this form relief.” v.extraordinarybecause of the of of Robie
(1972). in a492, propriety affording equitable112 N.H. 497 The of relief

sound the trial court to berests in the discretion ofparticular case
exigenciesto and of the Geissaccordingexercised the circumstances case.

(1996).Bourassa, 629, a court’suphold140 N.H. 631 We will trialv.
an ofunless its decision constitutes unsustainable exerciseequitable order

(2001)295,id.; Lambert,See see also State v. 147 N.H. 296discretion.
standard). If theunsustainable exercise of discretion(explaining

withoutactivity causingcan be carried on unreasonabledefendants’
then should removeplaintiffs, they requiredinterference to the not be to

hand,122 N.H. 300. On the other an ordertheir house. See atDunlop,
no to thejustified wayremoval is if there is other abaterequiring such

Co., 131, 134PaperSee v. Franconia 107 N.H.private nuisance. Urie
(1966).

remedy,the that the trialchallenge arguingThe defendants ordered
partiesthe the and thathardshipscourt to balance betweenneglected

to its decision.supportthere was insufficient evidence
nuisance, thatShuey specificallythe statedremedyingWith toregard

going anythat we’re not to have additionalonly way guarantee“the to
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onimpacts the property, or to restore it to what it wasCook/Evans
previously, is to move that house and all that fill out of the jurisdictional
area, out of the jurisdictional wetlands.” He also stated that this could be
accomplished by themoving defendants’ house and foundation back forty
or onfifty order,feet the Inproperty. its the trial court theacknowledged
severity of the butremedy, stated that:

evidence,The credible including the observations made on the
view, lot,demonstrates that the Sullivan before it was developed,
was obviously marshy and below theswampy clearly delineated
boulder slope. Notwithstanding the apparent wetlands located on

lot,the the respondents inbrought significant fill without
contacting the abutters for approval and without aobtaining

frompermit the wetlands board.

The plaintiffs have prevailed on their claim of nuisance and are
entitled under the law to an order requiring the respondents to
fully abate the nuisance. The testimony presented from the
plaintiffs expert[sic] indicates onlythat the remedy certain to
guarantee a full abatement is removal of the home and fill. The
plaintiffs should not be required to accept an alternate remedy,
the ofefficacy which is questionable, simply because full
abatement appears harsh.

The defendants did propose a less stringent remedy court,to the trial
which involved removing fill within twenty feet of the plaintiffs’ boundary
and a ditchconstructing near the boundary for water discharge. Shuey
testified, however, hethat could not guarantee that the plaintiffs’ property
would be restored to its condition prior to the defendants’ construction.
The defendants did not anyoffer expert at trialtestimony in support of
their proposed remedy nor did they anyoffer other alternate remedies.

The record reflects that the trial court took the ofhardships both
parties into consideration when deciding the remedy. For example, the
trial court explained in its final verdict that it was prepared to decide what
remedy “would be equitable and fair under all the circumstances.”
Further, the court told the parties during trial that it was theconsidering
equities of both parties when considering the appropriate remedy.
Moreover, the court theadopted unusual procedure of theviewing
property both before and after it took testimony and reviewed the exhibits.
Having considered the evidence court,before the trial we agree that the

ofgravity harm to the plaintiffs resulting from the defendants’ nuisance is
significant enough to support the trial court’s remedy.
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court’sevidentiary support for the trialwe find sufficientConsequently,
remedy upholdand its decision.

Affirmed.

McHugh, JJ.,MURPHY, C.J.,DUGGAN, J., concurred; and SMITH and
490:3,RSA concurred.justices, assignedcourt undersuperior specially
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