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violated,theMiranda issue. If defendant’s wererightsMiranda the
silence, above,ofadmission theerroneous defendant’s as discussed was

abeyondharmless reasonable doubt. are persuaded byWe not the
citation,defendant’s argument, without that the compound of aimpact

discovery violation and a constitutional requiresviolation a different
(1991)Ellison, (inadmissibleresult. 1,State v. 135 N.H. 6 testimony,Cf

order,contraryintroduced to courtprior did not entitle todefendant
mistrial).

briefed,All issues in the ofraised notice but notappeal, are deemed
648, (1998).waived. See Stale 142 652Mounijoy,v. N.H.

Affirmed.
janNadeau, Duggan, JJ.,Dai is and concurred.
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(WilliamP.C., of McNeirRichmond WolfeboroWilliam McNeir
plaintiffs.for theorally),on the brief andRichmond

for theClickner, orally,of brief andLondonderry, byW.Bryan
defendant.

(ES)Showcase, Ltd. itsDuggan, Environmental andplaintiffs,J. The
Richmond, an order of theofficer, William McNeir appealchief operating

J.).(Fauver, damages to ES’liquidatedcourt awardedSuperior Court The.
Hutchinson, willfullyESdefendant Andrew becauseemployee,former

wages,for thosewages, found liablepay personallyfailed to his Richmond
We affirm.attorney’sHutchinson fees.and awarded

ES,1999, company, employed“dot com” InternetIn aDecember
the company’s day-to-daymanagedHutchinson and five others. Richmond

manyhistory borrowing money began payrollhad a of andESoperations.
toRichmond was unablewages.sufficient funds to paywithoutperiods

Consequently,31 payroll.to make the Decembermoneyborrow
$3,615.98. Both ES and Richmondwagesreceived ofHutchinson never

claim.validity wageconcede the of Hutchinson’s
with the Newfiled ES and RichmondagainstHutchinson claims

seeking unpaidboth his(department),of LaborDepartmentHampshire
ES and Richmond. See RSAdamages against bothwages liquidatedand

275:44, (1999).IV
ESthe ruled that bothproceedings, departmentAs a result of several

findingAfter that ESwages.liable for the unpaidand Richmond were
thepay,the financial todespite having abilitywithheldknowingly wages

Theseliquidated damages.also liable forruled that ES wasdepartment
court, awardedthe which alsoby superiorwere affirmedrulings

bycross-appealcourt denied aattorney’s superiorfees. TheHutchinson
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on liability liquidatedHutchinson Richmond’s for Bothpersonal damages.
ES and Richmond have appealed.

argues superiorES the court erred in upholding department’sthe
(1)findings that: ES had the financial ability pay wagesto Hutchinson’s

(2)for ofpurposes awarding liquidated damages; willfully.and ES acted
arguesRichmond that the superior affirmingcourt erred in the

department’s ruling hethat is liable for owedpersonally wages
Hutchinson.

On we will notappeal, agencyoverturn an decision unless “there is an
law,error of or the order unjustwhen is or unreasonable.” Appeal of

216,217 (2001); (1997).146Young, N.H. see RSA 541:13 We will theaffirm
superior court’s factual arefindings they unsupported byunless the

andevidence we affirm the superior legal rulingswill court’s theyunless
Effingham,are a oferroneous as matter law. v.Dow Town 148 N.H.of

(2002).121,124
We first argumentaddress ES’ that the superior court erred when it

upheld department’sthe ESfinding that had the financial toability pay
forwagesHutchinson’s ofpurposes awarding damages.liquidated

275:44, (1999),Under IV “if willfullyRSA an employer and without
good cause pay employee wagesfails to an requiredas under ... this
section, such employer shall be liable toadditionally the foremployee
liquidated damages.” “willfully,”We have defined in the context of an
action for unpaid wages contracts,due under employment “to mean
voluntarily, with ofknowledge obligationthe and thedespite financial
ability pay Subaru, Inc., 796,to it.” Ives v. Manchester 126 N.H. 801
(1985).We that anoted “willful” act did not include “an accident or an act

Thus,committed on the abasis of mistake of Id.fact.” no liquidated
aredamages available when an “employer’s refusal to pay wages is based

upon bona fide belief that is obligatedhe not to pay them.” Id.

departmentThe ES’found that unsecured interests in assets
exceeded the owedwages Hutchinson and thus ES abilityhad the financial
to pay wages.Hutchinson’s The superior court finding.affirmed this The

supportsrecord the department’s findings. When ES operationsceased on
31, 1999, 50,000December it possessed in excess of “barter anddollars”

two computer purchased July $13,000.servers in 1999 for approximately
“Barter dollars” allow individuals and to exchangebusinesses andgoods
services and are toconvertible Anmoney. accounting firm determined the

dollars,barter exchangewith a minimum of dollar,rate barterper$0.40
$20,000.had a oftotal value ofInvestors received some those barter

2000,dollars and in January Richmond directed ES to herepay a loan
personally 7,400made to ES with computerbarter dollars. The servers
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when ES ceasedlongerwere no neededto run ES’ businessused
a securedbyservers had value is evidencedThat theoperations. computer

assets,the of theseavailabilityin 2000. GivenMaynote made themagainst
abilitythat thefindingsthe factual ES had financialsupportsthe evidence

wages.Hutchinson’spayto

not a bonait did act because it hadargues “willfully”ES next that
the to Hutchinson’sability payit did not have financialfide belief that

ofIves, validity126 801. While ES concedes the theSee N.H. atwages.
claim, computerthe dollars servers werearguesit that barter andwage

toassets, payits belief that it was unablesupports allegedwhichilliquid
record, however, ES Richmondshows that andwages.Hutchinson’s The

becamewagesthat had value when Hutchinson’sknew the barter dollars
2000, to him withRichmond directed ES a loan toJanuary repaydue. In

7,400 computerRichmond also knew that thebarter dollars. ES and
wageshad became due. In Decembervalue when Hutchinson’sservers

1999, tryingtestified he knew a creditor was to attach theRichmond
2000, them. TheMay againstand in he secured a notecomputer servers

the that ES did notdepartment’s findingcourtsuperior properly upheld
toability paya fide belief that it did not have the financialhave bona

Ives, 126 801.wages.Hutchinson’s See N.H. at
inthe court erred theFinally, superior upholdingwe consider whether

that Richmond is liable for Hutchinson’sdepartment’s ruling personally
knowingly permit[s]An of ... who thewages. corporationa“officerD

275:43,of RSA 44 shall be deemed toprovisionsto violate thecorporation
275:42, Vcorporation.”of of the RSAemployer[] employeesthe thebe

2002). liability therefore turns on whether(Supp. “personalThe issue of
(1999).275:43, :44knowingly permitted the violation” of RSAofficer][the

Morton, 9,Ives, 803; v. N.H. 11Rosenzweig126 N.H. at see also 144
(1999). Ives, throughIn if the itscorporation willfullywe stated that acted
officer, as himsubjectthe the violation so to“knowingly permittedofficer

Ives,275:42, 126 N.H. at 803.liabilityto under RSA V.”personal

responsibilityThe found Richmond had for thedepartment
knew ES sufficient funds toand lackedcompany’s day-to-day operations

31 The found that Richmondpayroll. departmentmeet the December also
availability computerof the barter dollars and servers toknew the of

himselfrepayRichmond directed ES to a loan togenerate personalfunds.
by usingand knew the servers had valuecomputerwith barter dollars

Thus, knowinglyto loan. the found Richmonddepartmentthem secure a
Richmondwages.not to Hutchinson’s BecausepayESpermitted

275:43, the and theknowingly permitted departmentES to violate RSA
personallyhim liable under RSA 275:42.superior properlycourt found



753

Affirmed.

VAUGHAN, JJ.,concurred; FITZGERALD, andDALIANIS, J., Hicks
490:3,under RSA concurred.justices, specially assignedcourtsuperior
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