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McEachem, (RobertP.A., of A andPortsmouth ShainesShaines &
brief, and Mr. for theorally),on the ShainesChristopher R. Bums

petitioner.

(AndrewHeed, Livemois,attorney B. assistantgeneralPeter W.
theorally),brief and for State.attorney on thegeneral,

Inc., anDuggan, appealspetitioner, Enterprises,J. The Baldoumas
(commission)CommissionHampshire Liquororder of the New State

$2,500 fine forlicense and aliquor imposingthesuspending petitioner’s
(2002).179:5,1 affirm.person.to an RSA Weliquorthe sale of intoxicated

4, 2002, Espositop.m.At on March Rebecca R.approximately 3:10
operatedwhich is owned andAmerican CaféSparky’s (Sparky’s),entered

bartender, Brusso,D. Espositothe NicoleAccordingthe toby petitioner.
Russian,Whiteof intoxication when she ordered ashowed no signs

later,vodka, EspositoTwentyKahlua and milk. minutesconsisting of
Cream,shot, Kahlua and GrandBailey’sB-52 of Irishconsistingordered a

Marnier.
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At approximately Esposito4:00 ordered B-52p.m., a second shot.
ifEsposito respondedBrusso asked she was driving. Esposito that she

would not be driving takingbecause she was a limousine. Brusso served
Esposito later,the second B-52. Fifteen minutes Brusso removed the

Esposito’sremainder of White EspositoRussian because had begun to talk
loudly patrons.with other

At 4:30 forapproximately p.m., her drinksEsposito paid and left
Bosworth,GlenSparky’s. patron,another followed “to seeEsposito how

she getting brieflywas home.” After talking to Bosworth in the parking
lot, Esposito approached sport utilityher vehicle. Bosworth offered to call
a Esposito give ride,taxicab for or her a but she refused. She entered her
vehicle and drove away.

At 4:49approximately p.m., Esposito’s struck a byvehicle car driven
Stuart,Donald himcausing physical injuries.severe At the scene of the

accident, Esposito displayed several ofsigns intoxication. Officer Timothy
McCain, the first police scene,officer at the Espositoobserved shouting,

me, drunk,“Look at I am I caused this.” McCain also smelled a strong
of on Pafford,odor alcohol Esposito’s Sergeantbreath. Glenn the second

police scene,officer to arrive at the Espositofound in alying positionfetal
under a tree. As he approached Esposito, she stood up, was onunsteady

feet,her was hysterical, eyeshad bloodshot aand had noticeable ofodor
alcohol on her Espositobreath. told the officers that she had consumed
four beers at home before togoing Sparky’s. Esposito’s blood test taken at

p.m.5:55 showed an alcohol concentration of .27g/100ml.and the blood test
taken p.m. .25g/100ml. thereafter,at 7:00 was Shortly the commission cited
Sparky’s for serving alcohol to an personintoxicated in ofviolation RSA
179:5,1. After hearing,a the commission found Sparky’sthat had violated

179:5,1.RSA petitioner’sThe petition rehearingfor was denied.
appeal,On petitionerthe argues that the commission erred in three

first, therespects: commission erroneously 179:5, I,RSAconstrued as
imposing strict forliability the sale of liquor to an person;intoxicated
second, there was insufficient evidence that Brusso knew Esposito was

served;intoxicated when she was finally,and the commission erred by
failing to provide adequatean basis for its findings.

This appeal governed 2002).is by RSA 541:13 (Supp. “Accordingly, we
will reverse the agency only if it made an error of law or if satisfied,we are
by a clear preponderance evidence,of the that the agency’s order was
unjust or unreasonable.” Appeal Hospital,Rehabilitation 149of'Noriheast

83, (2003).N.H. 84-85
“In statutory interpretation, this court is the final arbiter of the intent of

the legislature expressedas in the words of a statute considered aas
whole.” John A. Cookson Co. 352,v. N.H. Ball Bearings, 147 N.H. 357



738

statute, examine theof a we first(2001). meaningtheconstruing“When
the andstatute, plainwe ascribeand where possible,found in thelanguage

210,Ritzo, 213v. 141 N.H.to words used.” Bohanordinary meanings
Id.to a statute.(1996). languageto addfunction of the courtsIt is not the

at 213.

179:5, I, whichviolated RSASparky’sfound thatThe commission
part:inprovides

orshall selllicensee, person,nor otherany...salespersonNo
sold,be delivered oror toprocureor allowaway or causegive

oftheperson ageto a underany beverageorgiven away liquor
individual.21 to intoxicatedor an

to an179:5,1, any liquorthe sale ofprohibitslanguage of RSAplainThe
language.qualifyingorlimitingThere is noindividual.intoxicated

to under179:5, I, any liquor personsthe sale ofprohibitsRSASimilarly,
however,179:7, an affirmative defensecreatestwenty-one. RSAagethe of

writtensuchgood relying uponin faith“the sale was madewhere
personthein reasonable belief thattheappearanceandrepresentation

There no affirmativecomparableor over.” isactually years age21 ofwas
If theto intoxicated individual.liquorfor the service of andefense

anof toliquorto a defense for the servicehad intended createlegislature
to do so.drafted the statuteindividual, easily“it could haveintoxicated

here, toand we not the statuteinterpretdid not do willlegislatureThe so
Bohan, at 214.used.” 141 N.H.the of the termsscopeexpand

179:5, I, of RSAlightininterpretus to RSAurgespetitionerThe
(1997), in part:which provides507-F:4

beverages to aserves alcoholicnegligentlyI. A defendant who
resulting damages,is forliablepersonminor or to an intoxicated

chapter.of thisprovisionsto thesubject

of aduty recognize signsa toA defendant is not underVIL
normally associated withthan thoseintoxication otherperson’s

beverages----alcoholicconsumptionthe of

Thisdamages.”“liability] resultingforonly createsRSA 507-F:4
whereas RSAinjured party,for ancivil cause of actionstatute creates a

Burke, 140 N.H.v.Hickingbothamno cause of action.179:5 creates civil
Ball, (1995); Douillard140 159 see also28, (1995); MacLeod v. N.H.31 see

(civil(Mass. 2001) negligentforactionLMR, Inc., 740 618v. N.E.2d
service);time ofintoxication atapparentevidence thatrequiresservice
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(Me. 2002) (civilv. TheBeaulieu Aube 796 underCorp., A.2d 683 action
liquorMaine Liability requiresAct of Becausenegligence).evidence this

is proceedingcase an enforcement thebefore commission and not a civil
damages, Moreover,claim for isRSA 507-F:4 not to the extentapplicable.

I,179:5,that RSA 507-F-.4is in determining scoperelevant the of RSA it
demonstrates that when the legislature intends to create forliability
negligence instead of liability,strict it how to do so.knows

179:5,reading I,Our of RSA is consistent "with statutes from other
States regulating the sale of liquor. Where state law not imposedoes strict
liability, it is because the ofplain language the statute notdoes create

Maine,strict liability. For inexample, maya licensee not knowingly sell
liquor visiblyto “a person.”intoxicated Me. Rev. Stat. Ann. tit 28-A

2081(1)(C) (West§ 2002);Supp. (2001);§Iowa Code 123.49 235 111.cf.
(a) 2003)Comp. (whereStat. (Supp. the isplain language similar to5/6-16

179:5, I).RSA Similarly, prohibitsCalifornia the anysale of alcoholic
anbeverage obviously“to person.” §intoxicated Cal. Bus. & Prof. Code

(West 2002).25602 Supp.
179:5, I,theNotwithstanding plain oflanguage petitionerRSA the

States,argues that other Massachusetts,such as impose liability only
when the licensee negligently However,serves an individual. the
petitioner’s reliance upon Douillard and v.Vickowski Polish American

Club, (Mass. 1996),Citizen 664 429 cases,N.E.2d misplaced.is In both
liability arose out of a common law civil cause of action for negligent

alcohol,service of not statutory Furthermore,a violation. the enforcement
provision in Massachusetts explicitly incorporates the civil damages
provision, in 179:5, I,whereas New Hampshire, RSA makes no reference
to RSA 507-F:4. Compare 138, 64A,§§Mass. LawsGen. ch. 69 with RSA
179:5,1, and RSA 507-F:4.

While we recognize liabilitythat strict imposes an onerous burden upon
licensees, the can neither ignore“[e]ourts the plain language of the
legislation nor add words which the lawmakers did not see fit to include.”

Ritzo,Bohan Thus,v. 141 N.H. at 213. liability“strict is onlyavailable
where Legislaturethe has provided for it inor those situations where the
common law of this imposedstate has such and theliability Legislature
has not fitseen to it.”change Bruzga Architects, 756,v. PMR 141N.H. 761
(1997) omitted). Here,(quotation because the legislature imposed the
burden by creating strict itliability, legislature,is the courts,not the which
must decide whether to lessen the Ritzo,burden. Bohan v. 141 N.H. at
213.

Second, the petitioner claims that there was insufficient evidence
that Brusso knew that Esposito was intoxicated when she was served.
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offense, it isI, liability179:5, a strictcreateshold that RSABecause we
wasintoxicated when shewasEspositoknewirrelevant whether Brusso

served.
byerredthe commissionthatin its briefarguestheFinally, petitioner

findings. argument,its Thisforan basisprovide adequatetofailing
thefiled withrehearingforhowever, petitionin thewas not raised

for ouris not preservedand thusin of appealor the noticecommission
(1999).Blair, 669,672143 N.H.(1997); v.541:4 Statereview. RSA

Affirmed.

JJ.,DALIANIS,BRODERICK, concurred.andBrock, C.J., and NADEAU
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