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(LauraHeed, Lombardi,attorneyPeter W. general E. B. assistant
attorney general, on the orally),brief and for the State.

Moses, Amherst,RobeH J. of by brief and for theorally, defendant.

Nadeau, defendant, Hull,J. The Gregg appeals his convictions for
(DUI), offense,under the influencedriving liquorof third see RSA 265:82

2002); 11(b)265:82-b, 2002),(Supp. RSA (Supp. felonyand reckless
conduct, (1996),see RSA following631:8 a injury trial the CourtSuperior

J.).(Hicks, (1)On appeal, argueshe that the by: denyingtrial court erred
his priormotion in tolimine exclude his Massachusetts forconviction
operating (OUI); (2)under the of liquorinfluence intoxicating denying his

evidence;to (3)motion dismiss the forcharges insufficient denying his
tomotion set aside the reckless conduct verdict his notbecause car was a

(4)deadly andweapon; denying his motion to set aside the reckless
conduct verdict on jeopardydouble Wegrounds. affirm.

The jury could have found the following facts. While thedriving on
Charles Highway 22, 2001,Bancroft on April the defendant struck

behind,Litchfield Police Officer Paquette,Paul from with the mirror of his
Ford pickup truck. The contact occurred while the officer issuingwas a
speeding ticket to another driver. The other driver heard the defendant’s

officer,truck hit the thesaw officer hisholding shoulder as tailthe truck
lights passed, and heard officer saythe he had bybeen hit the Thetruck.
officer then called another unit to report he had been bystruck a Ford

truckpickup pursuedand the truck to issue a citation.
Officer Paquette the truckpulled over approximately one mile from the

spot hewhere had the firststopped driver for speeding. The officer told
the defendant he had struck him with his truck and asked the defendant
for his registration.license and The officer smelled a distinct odor of

onalcohol the defendant’s breath and noticed that he slurred his speech.
When the officer asked the defendant how much he to hehad drink replied
that he had not been Thedrinking. officer then asked the defendant to

(FST),perform sobrietyfield tests to which agreed.the defendant
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truck, hadDwyerout of the Officergottime the defendantBy the
thatand observedon the defendantBoth officers smelled alcoholarrived.

slurred, unsteadybloodshot, he wasspeechred his waseyeshis were and
The defendanthe tried to stand still.feet, swayedand he ason his

FSTs.one-leggedand theon the walk-and-turn standpoorlyperformed
administrative licenseread the defendant hisOfficer thenPaquette

(ALS) breathalyzerhe a test.that takerequestedandsuspension rights
him for drunkPaquette arrestedand OfficerThe defendant refused

driving.
station, Dwyerto Officertook the defendant theWhile Officer Paquette

wasthe tow truck came. While hetruck untilstayed with the defendant’s
and found that it wasside mirrorpassengerhe examined thewaiting,

thevehicle, was missinghad fresh scuff-marks andin thepushed toward
truck.that the rest of thedirt covered

and a 1995Hampshirea conviction in NewThe defendant had 1999 DUI
trial,to the defendant moved inin Massachusetts. PriorOUI conviction

Massachusetts,his OUI conviction into exclude evidence oflimine
Newoffense” to the“reasonably equivalentit awas notarguing

265:82-b, II. court denied theThe trialDUI See RSAoffense.Hampshire
bothtrial, the defendant moved to dismissmotion. Atdefendant’s

State’s The trial court denied thisat close of the case.indictments the
too, to beon was sufficientchargethat the evidence eachfindingmotion

trial, onguiltythe returned a verdictjurythe Afterjury.submitted to
indictment, violatingmoved to set aside foreach which the defendant

Onceuponbased insufficient evidence.beingdouble and forjeopardy
motions. This followed.appealthe trial court denied theseagain,

in LimineI. Denial Motionof

priorthe trial court should have excluded hisarguesThe defendant
Massachusetts conviction.

RSA265:82-b, provides:II

215-A:11,offense under RSA RSAUpon anyconviction of
265:82, 265:82-a, a thatcomplaint allegedbased on whichor RSA

underprior [thoseone or more convictionspersonthe has had
II,statutes], 630:3, equivalentreasonablyor RSA or under

...,within 10 thejurisdiction, yearsin an out-of-stateoffenses
...:penaltiesto thesubject followingshall beperson

(a) aFor second offense:
a(1) of misdemeanor.guiltyThe shall beperson

(2) be fined not less thanThe shallperson $500.
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(3) The shall be aperson mandatorysentenced to sentence
of not less than 10 indays countyconsecutive ... the

facility____correctional

(b) offense,For a any personthird convicted under this
beshall to theparagraph subject penalties subparagraphall of

(a) that:except
(1) The person’s privilegedriver’s license or to drive shall be

beindefinitelyrevoked and shall not restored for at least 5 years.

added.) The(Emphasis arguesdefendant that thebecause New
Hampshire and Massachusetts offenses have elements of proofdifferent

subjectand are significantly theyto different are notpunishments,
RSA265:82-b,“reasonably equivalent” under II.

We are the final arbiter of the intent it inlegislature’s expressedas is
words of Rollins-Ercolino,the a statute considered as whole. v.a State 149

336, (2003).N.H. Our339 task is to construe the provisionsCriminal Code
according to the importfair of their terms and to Inpromote justice. Id.

so,doing plainwe first look to the oflanguage the statute to determine
legislative statutoryintent. Id. When the language subjectis to more than
one reasonable we the ofinterpretation, examine nature the offense and
the forpolicy considerations the inpunishing question.conduct Id.

Neither the legislature nor this court has defined what aconstitutes
“reasonably equivalent offense” for sentencing purposes under our
Criminal or context,Motor Vehicle Codes. In a different the ofdepartment
safety has testadopted a of “making a of thecomparison elements of the
New Hampshire statute to the ofelements the other jurisdiction’s statute.
The text of the elements of the oflaw the other jurisdiction shall bo
analogous notbut necessarily exactly the same as the elements of the
statutes New Hampshire].” Rules,[in N.H. Admin. Saf-C 5502.01

offenders).(registration of sexual
Other jurisdictions addressing whether “reasonablyoffenses are

equivalent,” “substantially similar” or “like foroffenses” subsequent
offense or sentencingrecidivist provisions apply similar tests to that
articulated by department See,the of safety. e.g., Corbett,Com. v. 663

259, (Mass. 1996) (like offenses);N.E.2d 262-63 v.Walter North Dakota
Com’r,Highway 155, (N.D.State 1986)391 N.W.2d 159-60 (equivalent

offenses); Shaw, 739, (Pa. 2000)Com. v. 744 A.2d 743-44 (equivalent
offenses); Com., 444, (Va. 1991)Cox v. 411 S.E.2d 445-46 Ct. App.

offenses).(substantially similar
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differ,in one commonjurisdictionsotherappliedWhile the tests
for the out-­to a convictionrequiredis sustainwhether the evidencefactor

anecessarily conviction underwould sustainof-state offensejurisdiction’s
offenseto is thequestion “yes,”If the answer thisthe home state’s statute.

See, e.g.,enhancementsentencing purposes.foris an offense”“equivalent
Corbett, 263; Walter, 160. If the to391 N.W.2d at answer663 N.E.2d at

Shaw,See,“no,” e.g., 744“equivalent.”is offenses are notthis thequestion
of744-45;Cox, of elements thelanguageS.E.2d at 446. The theA.2d at 411

identical, subsequentthe of offenderpurposebecausestatutes need not be
recurring bya of conductpunish specific typeis andprohibitlaws to

137,Cardin, 138State 129 N.H.an enhanced sentence. v.imposing Cf.
(1987). of the presentis not an additional elementpriorThe offense
charge. See id.

bein other States to andpersuasivethe rationale appliedWe find
safety.by departmentthe ofwith the test articulatedconsistent

Hampshire andto elements of the Newwe will look theAccordingly,
reasonably equivalentif aretheyoffenses to determineMassachusetts

under RSA265:82-b.for sentence enhancementoffenses
statute, which defendant wasDUI under theHampshireThe New

indicted, provides:

upon anyto drive a vehicleattemptI. shall drive orpersonNo
way:

(a) intoxicatinginfluence ofsuch is under thepersonWhile
liquor____

statute,1(a). the265:82, OUI under whichThe MassachusettsRSA
1995,provides:indefendant was convicted

(1) (a) (1) aWhoever, any way operates... motor vehicleupon
shall beintoxicating liquorinfluence of ...while under the

nor more thanof less than five hundredby a fine notpunished
than twoor for not moreby imprisonmentthousand dollarsfive

imprisonment.or such fine andyears,and one-half both

(1) 2001).(1) (a) (West90, §ch. 24Laws Ann.Mass. Gen.
Massachusetts, wasthe CommonwealthinTo convict the defendant

(1)reasonable that the defendant:proveto a doubtrequired beyond
(2) (3) the influence ofvehicle; any way; while undera onoperated motor

Corbett, Likewise, in Newat 263.See 663 N.E.2dintoxicating liquor.
was indictedwhich the defendantHampshire, provisionthe under

doubt that the defendant:beyondto a reasonableprovethe Staterequired
(3)(2)vehicle; whilé under(1) any way;a onattemptedor to drivedrove

523,Tarantino, 140 N.H.intoxicating See State v.liquor.the ofinfluence
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(1995). only provisions524 The difference between these is in the language
(1) (a)vehicle,” 90,“operates §a motor Mass. Gen. Laws Ann. ch. 24see

(1), 265:82,1.vehicle,”and “drive seea RSA
tenses,Our in alllegislature “‘Driving],’has defined its moods and [to]

or in aoperate physicalmean to be actual control of motor vehicle ....”
(1993).259:24 the CourtSimilarly, SupremeRSA Massachusetts Judicial

ofdriving waysincludes “the of the vehicle” as one the to a“operate”
90, §motor Mass.vehicle under Gen. Laws Ann. ch. 24. See Com. v.

(Mass. 1987).Ginnetii, 603, encompasses508 N.E.2d 604 Each definition
its acounterpartits within terms. We have never drawn distinction

the terms “drive”“operate” purposes sentencingbetween and for of for
subsequent Martel,offenses under our DUI See v. 124statutes. State N.H.
544, (1984).545 We see no need to do so now.

While the defendant to make otherattempts distinctions between the
statutes,HampshireMassachusetts and New towe find them be

distinctions that make no difference thebecause of statute under which the
defendant was Ourcharged. recognizesstatute two distinct offenses. See

(1993 2002). first,RSA 265:82 & Supp. The with which the defendant is
charged, is driving under the or drugs.influence of alcohol See RSA
265:82,1(a). drivingThe second is anwith excess alcohol concentration. See

265:82, 1(b) 2002).RSA (Supp. Because the is chargeddefendant not with
driving concentration,with an excess alcohol we need not decide whether
the Massachusetts OUI offense is reasonably equivalent to that offense.

Likewise, athat first offense in misdemeanor,Massachusetts is a but in
Hampshire violation,New a does not our analysis.affect See Com. v.

Valiton, 1257, (Mass.737 2000); Corbett,N.E.2d 1263 263;663 N.E.2d at
Cardin,see also 129 punishmentN.H. at 138. The imposed for the earlier

offense its classificationand under the Criminal Code do not affect the
issue,ultimate which is whether the prohibited criminal conduct actually

Corbett,occurred for a third time. See 663 N.E.2d at 263.

sum,In we find that the conduct for which the defendant was
inconvicted Massachusetts would necessarily sustain a conviction for DUI

Therefore,here. we hold that these two statutes constitute “reasonably
equivalent offenses” for sentencing purposes and the trial court properly
denied the defendant’s motion in limine.

II. Sufficiency the Evidenceof

The arguesdefendant next that the trial court erred in denying his
motion to dismiss the indictments at of thethe close State’s case and in
failing to set the juryaside verdict based upon sufficiency of the evidence.
Because the chose presentdefendant to a aftercase unsuccessfully moving
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however, as isdismiss, appealthe issue on to both motions theto
evidence and we review the entire trial record to makesufficiency of the

Pittera, (1994).257, 260139 N.H.See State v.that determination.
First,sufficiencytwoappeal separate arguments.The defendant’s raises

to evidence intoxication toargues presenthe that the State failed of
Second, he that the failed toarguesthe DUI conviction. Statesupport
manner, drivinga or that he was theprove he acted in reckless even

felonythe reckless conductPaquette, supportvehicle that hit Officer to
indictment.

evidence,sufficiencyto of the thechallengeTo on a theprevail
trial, all of theviewingno rational fact finder atdefendant must thatprove

State,the could havein the most favorable topresented lightevidence
656,148 N.H. 657Looney,a doubt. State v.guilt beyondfound reasonable

(2002). chargedan offenseevidence of element of thechallengedWhen the
exceptallcircumstantial, the must exclude rational conclusionsis evidence

however, instandard, still consider the evidencethis weguilt. Id. Under
State, evidentiaryto and we examine eachmost favorable thelightthe

evidence,in of of not in isolation. Id.item the context all the

record, viewingwe hold that a rational fact finderthe trialReviewing
foundfavorable to the State could havelightthe evidence in the most

In additionthat the defendant was intoxicated.a reasonable doubtbeyond
the defendant smelled ofpoliceof two officers thattestimonyto the

alcohol, eyes, standing,while andswayedhad blood shotspeech,slurred
tests,sobriety presented testimonythe Stateperformed on fieldpoorly

test. RSAtake a blood alcohol See 265:88-athat the defendant refused to
(1993). intoxicated andtestified that he was notWhile the defendant

that he hadtests, he also testifiedsobrietywell on the fieldperformed
reject any portionto orjury acceptthree that The was freeevening.beers

447,Baker, 135 N.H.State v.this in their deliberations. Seetestimonyof
(1992). to thetestimony,is factual we deferconflicting450 When there

to thecould have comepersonof the unless no reasonablefindings jury
conclusion. Id.same

conduct, was torequiredfor reckless the StateTo achieve a conviction
maywhich or“recklessly placedin conductprove engagedthe defendant

Thebodilyof defendantinjury.another in seriousplaced dangerhave
Paquetteclose Paula vehicle ... too toby drivingthis crimecommitted

the vehicle.” The Stateand, Paquette partin Paul with ofstrikingso doing,
that “the defendant wasa reasonable doubtprove beyondalso had to

riskunjustifiablea andconsciously disregardedof and substantialaware
v.chargedfrom the conduct.” Statebodily injury would resultthat serious

omitted).(2001) The686, and bracketsMcCabe, (quotation145 689N.H.
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defendant that was no evidence that he was theargues drivingthere
invehicle that Officer or that he acted a reckless manner.Paquettestruck

disagree.We
Both Officer and that aPaquette independentthe motorist testified

vehicle hit Officer from behind as he was the driver aPaquette issuing'
road,that,ticket. The record further other onreflects while traffic was the

a Ford truck the in the thedriving awaywas vehicle immediate area from
Indeed,scene. even the that as he heapproached,defendant testified saw

the withpolice officer a vehicle over and he had to movepulled his vehicle
into oncoming traffic to around the officer’sget cruiser. The record shows

truck,that Officer pursued the defendant’sPaquette immediately stopping
it within a of Finally, Dwyermile his initial traffic stop. Officer testified

mirror,that the defendant’s exterior truck which awayextended from the
truck’s body, pushedwas inward and clean thewiped coveringof dirt the

vehicle,rest of the consistent with hit or anbeing pushed against object.
Although circumstantial,isthis evidence when withexamined all of the

evidence and in light State,the most favorable to the the evidence excludes
all rational exceptconclusions that the drivingdefendant was the vehicle
that struck Paquette. Tarantino,Officer 140 atN.H. 524-25.Cf

To prove manner,the defendant acted in a reckless the State had to
thatshow the defendant was aware of but consciously disregarded a

substantial, riskunjustifiable that serious bodily injury would result from
McCabe, addition,his conduct. See 145 N.H. at In689. the State tohad

show that the disregarddefendant’s for risk of injurythe to another awas
gross deviation from regardthe that would be agiven by law-abiding

Evans, 378, 385(1991).citizen. See v. 134State N.H.
This is a subjective Itinquiry. depend uponId. does not the actual harm

resulting from the defendant’s atconduct. Id. 385-86. Nor it dependdoes
upon whether the anticipateddefendant the precise risk or thatinjury

Rather,resulted. Id. 386.at jurythe had to thatfind the defendant’s
driving too close to a officer inpolice engaged a traffic stop involved a

unjustifiablesubstantial and risk of to either Officerinjury Paquette or the
driver theof other vehicle. See id. Then the jury had to find thethat
defendant’s conduct in creating that risk was a gross deviation from ofthat
a law-abiding person, personbecause that would not have driven so close
to the officer. Because determination of the defendant’s is aawareness
subjective inquiry, mayit be proven by any surrounding andfacts
circumstances from which such mayawareness be Seeinferred. id. at 387.
The jury could have considered the defendant’s conduct before and after

accident,the including testimonyhis hethat had been drinking. See id.
The alsojury could have disregarded any explanation given for his conduct
if they questioned the credibility.defendant’s See id.
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thatfrom the evidence the defendant’sA rational could concludejury
citizen, because-alaw-abidingfrom that of agrossconduct was a deviation

drivingtraffic avoidpasswould have waited for to tolaw-abiding citizen
Likewise, ain a rationalengaged stop.too to officer trafficpoliceclose a
officer in apolice engagedthat too close to ajury drivingcould conclude

substantial, risk to either theunjustifiable injurya ofstoptraffic created
715,v. 131 N.H. 719Pelky,officer or the other driver. Statepolice Cf.

(1989) toa drove car toostatingthat indictment defendant close(finding
line, bodilyandline, riding fog bicyclisthit near causedfog bicyclist

of for degreestated element recklessness secondinjuries adequately
assault). that if the defendant wasjurya rational could concludeFinally,

created, voluntaryit due to his ownof the risk he wasunaware
(c)626:2, (1996). theAccordingly,RSA II we hold thatintoxication. See

to and to setthe defendant’s motions dismissproperlytrial court denied
aside the verdict.

Based UponIII. Set Aside Reckless Conduct VerdictDenial Motion toof
Dangerous WeaponUse Automobile as aof

aproof beyondnext that there was no reasonablearguesThe defendant
that cause it to athat his vehicle in a manner would becomedoubt he used

the ais a class B if usesweapon. felony person“Reckless conductdeadly
625:11, is ain RSA V. All other reckless conductas defineddeadly weapon

(1996). that the trial631:3, arguesII The defendantmisdemeanor.” RSA
felony verdicthis to set aside the reckless conductcourt’s denial of motion

conduct.guilty felonydriver of a vehicle of recklessany recklessmakes
(1996)625:11, firearm,“anyV isas defined in RSAdeadly weaponA

which, used,the manner it is intendedother or inthingknife or substance
used,used, capable producingto be is known to be ofto or threatenedbe

mannerphrase [inThe critical is “thebodily injury.”death or serious
used, used,used, [it]is intended to be or threatened to beobject]which an

bodily injury.” Manyto of death or seriouscapable producingis known be
are todeadly weapons they putbecome wheneveryday objectsinnocuous

of and the circumstancesspecificIt is the manner useonlyassaultive uses.
objects capable ofsurrounding everydaythat use that make such

See, D., 144In re Justinbodily injury. e.g.,or seriousproducing death
(1999) dangerousof reinforced coins become(multipleN.H. 450 rolls

(1980)Kiluk, 1head); v. N.H.swung at someone’s State 120whenweapons
(dinner inwhen it is to stab someonedeadly weaponfork a usedbecomes

(1977) (belt buckle becomesthe v. 117 N.H. 64eye); State Piper,
someone).atswungblade is attached and it iswhendangerous weapon

by areason, jury.is factual and must be resolvedFor this the issue
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Furthermore, whether a motor vehicle driven in a reckless manner is a
deadly weapon is a of fact thequestion jury upon totalityfor based the of
the We have never required object intrinsicallycircumstances. that an be

Hatt, 246,orof death State v. 144capable causing injury. N.H. 247-48Cf.
(1999). objectNor have we that an cause orrequired actually injury.death

(1993)id. Not all drive RSApersons recklesslywho under 265:79 areCf.
necessarily guilty usingof their as Fordeadly weapon.automobile a

whenexample, finding that a defendant did not use his truck a deadlyas
weapon committingwhile a felony driving while intoxicated offense on an
empty highway, the Texas Court of Appeals explained:

To determine inwhether the manner of its or useuse intended
causing[the truck was of death or“capable”defendant’s] serious

bodily injury, “capability”that must be in lightevaluated of the
that actuallyfacts existed thewhile was committed. In[crime]
words,other the in“capability” must be evaluated light of what

happendid thanrather the conjecture about what havemight
if the had beenhappened theyfacts different than were.

(Tex.State, 432, 1997).Williams v. 946 S.W.2d 435 Ct. App. We withagree
this analysis.

In Williams,contrast to the indefendant the indefendant the
instant case drove his truck so close a policeto officer aengaged in traffic

hestop that hit the inpolice officer the Additionally,shoulder. the
hedefendant testified that drove into traffic tooncoming go around the

police car. Finally, the that thejury drivingfound defendant was while
circumstances,intoxicated. Under these we hold athat reasonable jury

could that truck,find the defendant’s in used,the inmanner which it was
was toknown be ofcapable death orcausing injuryserious tobodily
Officer Paquette, to the pulleddriver over evenalready or to the occupants
of oncoming State, 352, 354(Tex.vehicles. Davis v. 964 S.W.2d Ct. App.Cf.
1998).

While the defendant invites us to create classifications for deadly
625:11,V,weapons (N.J.under RSA v. 347, 350-51State A.2dRiley, 703cf.
1997),Super. App.Ct. Div. we the Hatt,decline Seeinvitation. 144 N.H. at

247-48.

IV. Denial SetMotion to Aside Reckless Conduct UponVerdict Basedof
Double Jeopardy

theFinally, arguesdefendant histhat two convictions violate double
jeopardy Constitution,theunder State CONST., I,see N.H. 16,art.pt.
because the State therequired same evidence proveto the DUI and
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this The the trial courtcharges arguesin case. defendantreckless conduct
MacLeod, 427,141 N.H. 429erroneously the rationale of State v.applied

felonyhis set aside the reckless conduct(1996), in motion todenying
to the Constitution because theanalysisour Stateverdict. We confíne

McKean,claim. State v. 147no federal constitutional Seedefendant makes
(2001).198, 199-200N.H.

our constitutionalMacLeod, explained analysiswe comprehensivelyIn
for double claims:evaluating jeopardy

Hampshireclause of the NewjeopardyThe double
multiple punishmentsa from forprotectsConstitution defendant

theTwo offenses will be considered samethe same offense.
element that the other does not.requires proof of anunless each

Thus, proofif of thepermissible onlyindictments aremultiple
actualityas in acharged requireof the crimes willelements

in The is whether the factsquestiondifference evidence. ultimate
would, true,indictment, if havethe second sustainedcharged in

inquiryof the relevant makethe As these formulationsfirst.
clear, the elements of thecompare statutorywe review and

contained in theallegationsin of the actualcharged lightoffenses
indictments.

omitted).(citations The trial courtquotations properlyId. at 429 and
addressing the defendant’s motion.looked to this standard when

theMacLeod,from we conclude that ofprooftheApplying principles
require actualitydifferent evidence inchargedelements of the crimes as
DUI, in ofstatutory applicableThe of read thelightas well. offense

defendant, theindictment, State that the while underprovethe torequired
a thewayof drove vehicle on a known asintoxicating liquor,influence

265:82,1 (a). felonyRSA Thein Litchfield. SeeHighwayCharles Bancroft
indictment,statute, thelight applicableread in ofreckless conduct
engagedto the defendant inrecklesslythe thatrequired proveState

bodily thatdanger injury,another in of serious andplacedconduct which
strikinga close to Officer Officerby driving Paquette,he so vehicle toodid

of See RSA 631:3.Paquette with the vehicle.part
notof either of these crimes as couldchargedProof of the elements

Thethe other crime. DUIa conviction on the elements ofsustain
conviction;to a theof intoxication sustainevidencerequiredindictment

indictmentdid not. The reckless conductreckless conduct indictment
his too close to Officerthat the defendant drove truckrequired proof

truck;and he the with his the DUI indictmentPaquette that struck officer
of themaythe have used evidence defendant’sdid not. While State

and have used evidence of themayrecklessnessproveintoxication to
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toodrivingdefendant close to the police prove intoxication,officer to such
requiredevidence was not to prove the elements of the indictments as

MacLeod,charged. See 141 N.H. at 429-30.

It does not matter how overlapping, reciprocal, or similar the
evidence used to sustain the indictments was if a indifference evidence is
actually required proveto the McKean,crime charged. See 147 N.H. at

reason,201-02. For the same it does not matter that the two charges arose
out of the same transaction. See id. The requiredevidence to prove the
DUI indictment could not have thesustained reckless conduct indictment

Therefore,charged.as we hold that the defendant’s convictions for the two
offenses as docharged not offend double jeopardy.

Affirmed.

Duggan, JJ.,Dalianis and concurred.
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