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our holdingto this case fromdistinguishattemptsthe defendantFinally,
in Solditestimonythe impeachmentthat ofarguesin He admissionSoldi.

victim’s doctor’salreadyhad introduced thethe Stateproperwas because
hearsayexception to theunder ansubstantively admissibletestimony,

herule, testimony. Consequently,also the victim’simpeachedthat
theof State’sprimary purposethat thethe likelihoodcontends

jurybefore thehearsayinadmissibletestimony placewas toimpeachment
was diminished.

case, analyzedIn that wemisplaced.reliance on Soldi isThe defendant’s
ofHampshireunder New Ruleadmissibilitythe of the doctor’s statements

803(4) scopethe Rulechallengedthe ofsolely appellantEvidence because
803(4). 573, clear, however, that RuleSoldi, It is the145 N.H. at 575.See
803(4) of thedeterminingin the calculuspartnoanalysis played

See attestimony. id. 575-77.admissibility impeachmentof the victim’s

Affirmed.

Duggan,C.J., JJ.,Brock, and concurred.and Dalianis
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Heed,Peter W. Fuller,attorney general (Stephen D. senior assistant
attorney general, on the brief orally),and for the State.

Twomey (Mark& Sisti Law ofOffices, Chichester L. Sisti on the brief
and orally), for the defendant.

Nadeau, defendant, Davis,J. The Gregory appeals his conviction of two
counts of being a felon in possession of a dangerous weapon, see RSA 159:3
(1994) (amended 2001), J.)arguing Superiorthat the (Coffey,Court erred
in failing to suppress evidence and dismiss all indictments lackfor of
specificity. We affirm.

The trial court found the following relevant facts ofpurposesfor ruling
on the 12, 1999,defendant’s motion to suppress. priorSome time to June
an informant notified the Salem Police Department illegal goods,that
including mace, knives,pornography, pepper spray, gunsstun and illegal
were being sold at the Salem flea police plannedmarket. The a plain-

market,clothes of 12,1999.the fleasweep which was carried out on June
detectives,Six to eight officers and by Sergeantled Detective Cavanaugh,
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(2002) sell,illegalto tobyfor RSA 159:16 beweapons declaredlooked
sell, carry. Sergeant Cavanaughor Detectivepossess with intent to

upas them forbe other officers heldweaponsdetermined the to seized
him to see.

at of thepolice weapons displayed openlythe twoDuring sweep,the saw
the booth were identifiedweaponsdefendant’s booths. After at defendant’s

and the defendant admittedCavanaugh,as Detectiveillegal by Sergeant
for thethe was issued aweapons, receipthe the defendantthat owned

for 159:16.citation violation of RSAseized and a misdemeanorweapons
from whomran a check on vendorsSergeant CavanaughDetective later

and,items, defendant was adiscovering that theuponthe had seizedpolice
felon, his for of RSA 159:3.a for arrest violationconvicted issued warrant

booths,the seized from hissuppressmoved to evidenceThe defendant
I, 19and violated Part Articlethat the warrantless search seizurearguing

Amendments toof the Fourth and Fourteenththe State Constitution and
to suppress,The court denied the motionthe Federal Constitution. trial

to the warrantplain exceptionfell the viewruling that the seizure under
againsttheThe also moved to dismiss indictmentsdefendantrequirement.

werehim, alleged possessedhe was to havethat the itemsarguing illegal
againsthim defendtospecificity [enable to]“not set forth with sufficient

trial, all three of thethe court dismissed butallegation.”the At
indictments, on of them. Theproceedand elected not to onethe State

felon inbeingtwo counts of aremainingwas convicted on thedefendant
inhavingthe beendangerous weapon, weapons specifiedof apossession

double-edged knives.indictments as stiletto knives andthe
in thatfindingthat the trial court erredappeal, arguesthe defendantOn

viewplain exceptionhis fell within thethe seizure of from boothsweapons
claim under the StateWe first address hisrequirement.to the warrant

Ball,Constitution, only.for See State v.opinions guidanceand cite federal
(1983). order is226, 231, superiorreview of the court’s124 N.H. 233 “Our

novo, superiorat the courtanyas facts determinedexcept controllingde to
(2001)Hammett, 313,v. 147 N.H. 317level in the first instance.” State

omitted).(quotation
I, 19Article ofunreasonable under PartperWarrantless seizures are se

of afall the narrow confinesthey“unless withinthe State Constitution
(2000)656,Brunette, 145 N.H. 659State v.judicially exception.”crafted

omitted). seizurethe of that aprovingThe State bears burden(quotation
id.exception.under a Seerecognizedfalls

to the Staterecognized exceptionhave a viewplainWe
Smith, 271,See v. 141 N.H. 275Staterequirement.Constitution’s warrant

(1996). must prove, bythis the Stateexception,To a seizure undervalidate
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“(1)a of the evidence: The initial intrusion which affordedpreponderance
lawful; (2) ofdiscoverythe view must have been the the evidence must

(3)inadvertent;have been ofincriminatingand the nature the evidence
Hammett,have been 147immediately apparent.”must N.H. at 317

omitted).(quotation
to ofunnecessaryThe trial court found it address the first the testprong

police lawfullybecause defendant not that the were ondispute“[t]he d[id]
12,1999.”the of onpremises the flea market June The defendant does not

does,challenge however,that on Heruling appeal. contend that the
two notremaining prongs are satisfied.

arguesdefendant that the ofdiscovery weaponsThe at the defendant’s
booths was not inadvertent because police organized sweepthe the ahead

time,of conductingwhich included a training session to educate the sweep
team as to what kinds of are and “wentweapons illegal, to the flea market

specificwith the intent to recover illegal weapons.” While our case law has
inadvertence[,]not the“settled limits of is reasonably clear ... that[i]t

if,discovery is immediatelyinadvertent toprior the thediscovery, police
sufficient to probablelacked information establish cause to aobtain
to for object.” Cote, 514, (1985)warrant search the State v. 126 N.H. 526

(citation omitted).

The trial court found that “justifiedwhile the informant’s tip
market,investigation of the flea it did not rise to the level of establishing

probable cause ato obtain warrant to specificseize items from the
defendant.” We Thereagree. was no evidence before the trial court that
the knewpolice anything specific about the defendant or the oftypes items

Thus,he selling priorwas to the sweep. while the police justifiablehad a
suspicion that they market,would find contraband somewhere at the flea
they did not probablehave cause to aobtain warrant to thesearch
defendant’s booths. ofAccordingly, discovery the weapons at issue was
inadvertent for ofpurposes the plain view doctrine. See id. at 526-27.

The defendant arguesnext that the incriminating nature of the items
seized from him was not immediately apparent. “The ‘immediately
apparent’ requirement if, seizure,metis at the time of the the hasofficer
probable cause to believe that the object seized is incriminating evidence.”

(1991)613, omitted).State v. 134Murray, N.H. 615 (quotation The
probable requiredcause under the viewplain exception “is at least as
great warrant,”as that required to asupport greater.but need not be

(1987)165, 170 omitted).State v. 129Maguire, addition,N.H. (quotation In
“the expertise and experience of the law enforcement officer are relevant
to the probable cause determination. Officers are toentitled draw
reasonable inferences from the infacts available to them oflight their
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Thus, “inBall, 124 at 236. someN.H.experience.”andknowledge prior
oftypesof certainsituations, observationspoliceman’sa trained

therequirements plainto meet the ofdeemed sufficientwill becontraband
at 236-37.view doctrine.” Id.

isthat because it uncleartestimony, arguesthe defendantCiting trial
it is toweapon, impossibleseized whichsweepon the teamofficerwhich

totraininghad the and experiencethat officerdetermine whether
note that this is a differentof the item. Weillegalitytherecognize

Theto the trial court.from the one the defendant madeargument
asreadily recognizable“items were notargued that the seizeddefendant

unlawful,” to in definitions of whatambiguitydue thecontraband orbeing
sweepdefendant to the teampointedTheillegal weapons.constituted

Sergeant Cavanaugh’sfor Detectiveup of itemsholdingmembers’
ambiguity.as confirmation of thatinspection

“an avidCavanaugh,Detective SergeantThe trial court noted that
the Department,”a veteran of Salem Police22-yearknife collector and

stilettos,knives,identify daggers,dirkreadily“testified that he could
knuckles,” weaponseach of the seized asand “identifiedmetallic[and]

thereforelisted in RSA 159:16.”The courtwithin one of the termsfalling
Detectiveknowledge past experience,in of his andlightthatfound

from the of the“reasonably appearanceinferred”Sergeant Cavanaugh
Thus,of RSA 159:16.they prohibitionthat fell under theweaponsseized

satisfied,prong a conclusion“immediately apparent”court found thethe
Ball, 124N.H. at 237.Seeuphold.we

not the of Detectiveupon qualificationsdefendant focusesappeal,On the
sweepthose of the team members whoSergeant Cavanaugh, uponbut

Testimony at the suppressionthe at issue.physically weaponsseized
sweep, Sergeantthe Detectivemorningthat on the ofhearing revealed

for thefor the team memberstraining sweepheld a sessionCavanaugh
aretypes weapons illegal.them the of thatfamiliarizingof withpurpose

aquestionthat “if there was a onteam members were toldSweep
knife, bring Sergeantor to it to [Detectiveaparticular weapon

theDuringfor determination of illegality.attention” aCavanaugh’s]
Cavanaugh’s opinionSergeantwhen an officer wanted Detectivesweep,

toactuallya he or she would not the itemweapon, bringspecificabout
it for him toCavanaugh, merely upbut would holdSergeantDetective

Nevertheless,away. Sergeantsix feet Detectivefrom aboutview
evidence,for the of“gatekeeper”that he was a seizureCavanaugh denied

supervisor.rather that he was astating
hadsupports findinga that the officersWe conclude that the evidence

of this casespecificthe at issue. The factsweaponscause to seizeprobable
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policem[en’s]it one in which “trained of certain oftypesmake observations
ofrequirements plaincontraband will be deemed sufficient to meet the the

Ball, 124 atview doctrine.” N.H. 236-37. The officers received specific
the of totraining morning sweep recognize weapons.the on how illegal

statutorythe of the atAlthough description weapons issue mean littlemay
uninitiated,to the itcompletely we do not find unreasonable that a police

officer could quickly by person Sergeantbe trained a with Detective
experienceCavanaugh’s identify weaponsto such to at least the oflevel

probable cause. certainty Thus,Absolute of was notillegality required.
may upthat officers have held items forsome a more definitive
ofinterpretation illegality by SergeantDetective Cavanaugh does not

indicate that the officers lacked probable cause to believe the items were
contraband in the first instance. Murray, 134 N.H. at 616-17.Cf
Furthermore, we whetherquestion pickingthe officers’ conduct in up
items at a public flea market and showing them to another officer would

seizure,even aconstitute until a illegalitydetermination of had already
been made. We not however,need decide this question, because we find

ofprong plainthe third view exceptionthe met.
At argument,oral the defendant asserted that the plain exceptionview

was inapplicable because some of the weapons were seized from boxes not
in plain view and it is toimpossible determine which of the items seized
were openly and whichdisplayed were taken from boxes. At the
suppression hearing, the defendant elicited thattestimony officers would
ask the theyvendors “if anyhad additional items similar to the ones we
were seizing and if they voluntarily brought forward boxes and opened
them, we would take the stuff that obviously illegal.” However,was to us
the argueddefendant never below that the plain view exception failed on
this basis. Nor did the defendant make inargumentthat his brief. We
therefore consider it Fortier, (2001)waived. See State v. 784,146 N.H. 792
(arguments not briefed waived); Natalcolon,are deemed State v. 140 N.H.
689, (1996).691

The Federal Constitution affords the defendant less inprotection this
area than thedoes State Constitution. See California,Horton v. 496 U.S.

(inadvertence128, (1990)137 of notdiscovery required plainfor view
exception Constitution).under Federal Accordingly, we reach the same
result under the Federal Constitution.

Finally, the arguesdefendant that the trial court erred failingin to
dismiss the indictments for lack of specificity. Indictment 01-S-0256

inalleged 12, 1999,relevant that on orpart about June the defendant
thecommitted crime of abeing possessionfelon in of a dangerous weapon

in that:
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knowingly,DavisGregory1.
The Salem Fleain his atpossessionstiletto knives2. had

Market,
againstof thefelonyconvicted apreviously beenhaving8.

another, drugsto controlledfelony relatingaof andproperty

12,on Junethat or aboutalleged partin relevantIndictment 01-S-0260
in of apossessionof a felon1999, beingcommitted the crimethe defendant

in that:dangerous weapon

knowingly,DavisGregory1.
at The Salem Fleapossessionin hisdouble-edged knives2. had

Market,
weapons,being dangerous3. said knives

against thefelonyconvicted of apreviously beenhaving4.
another, to controlledfelony relating drugsaof andproperty

anrequires thatI, 15 the[of Constitution]“Part Article State
ensure thatspecificitywith sufficient todescribe the offenseindictment

State v.jeopardy.”trial and avoid doublepreparethe can fordefendant
omitted). end,(2001) “To theWoodard, 221, this(quotation227146 N.H.

facts toenoughof the offense andthe elementsindictment must contain
Sinbandith, 143 N.H.charges.” State v.specificof thedefendantnotify the

if(1999). is it recites the579, sufficientgenerally584 An indictment
bystatute; it the means whichspecifyneed notof the relevantlanguage

other facts that are not essentialanyoraccomplishedthe crime was
(1996).503, 506Chick, 141v. N.H.elements of the crime. State

crimes, pertinentincharged provided,RSA 159:3At the time of the
part:

B if he:felonya classguiltyI. A is ofperson

control,(a) his a pistol,his or underpossessionor has inOwns
knuckles, billies,firearm,revolver, slungshot,or metallicor other

cane, cane,knife, blackjack,stiletto, pistolswordswitchblade
dirk-knife, dangerous weapon; andanyor otherdagger,

(b) convicted... of:Has been

another; or(1) ofperson propertythe orfelony againstA

318-B____(2)A under RSAfelony
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(1994). Thus,RSA the alleged159:3 indictments here the essential
crimes,of the well thecharged place approximateelements as as and date

theof crime.
The defendant nevertheless thatargues the indictments failed to

whichidentify particular weapons being chargedwere in which indictment.
He arguesalso that since a stiletto can orsingle- double-edged,be either
the two indictments could describe the same items.

We conclude that the indictments the of the“inform[ed] defendant
offense for which he is charged specificitywith sufficient so that he knows
what Therrien,he must be to meet” atprepared trial. State v. 129 N.H.
765, (1987).They770 informed him that he chargedwas with apossessing

typecertain prohibitedof at aweapon specific place and time. If the
defendant more specificitydesired to forprepare trial he could have
requested a bill of particulars. The record contains no indication that he
did so.

As for the risk of double jeopardy, we note that the State elected at
trial which toweapons Thus,offer under each indictment. we find no

on grounds.doubleinfirmity jeopardy
The defendant also contends that allege“[t]he State failed to with

specificitysufficient evidence in support of alleged[his] mental state of
He thenknowingly.” argues that the State failed produceto sufficient

possessed Thus,evidence that he knowingly prohibitedthe weapons. the
actuallydefendant thechallenges sufficiency of the evidence. We conclude

that argumentthis is not theencompassed by inquestion raised the notice
of appeal regarding failure to dismiss the indictments lack specificityfor of

Thus,“in their allegations.” we consider it waived. Summers,See State v.
(1997).429, 434142 N.H.

Affirmed.

Brock, C.J., Broderick,and Duggan, JJ.,andDalianis concurred.


