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the new SOP was mandatorya subject bargaining.of Accordingly, the
Department committed an unfair labor practice by adopting the new SOP
unilaterally. See Appeal Dish,Hillsboro-Deering 27,School 144 N.H. 33of
(1999).

Finally, the Commission argues that the PELRB’s decision is erroneous
because it incorrectly found that the new SOP violated the parties’ past
practice of notifying officers about court appearances. Because as the

states,PELRB’s decision it did not rest in or inwhole part upon this
finding, we decline to address the Commission’s argument.

Affirmed.

Brock, C.J., Nadeau,and Duggan, JJ.,Dalianis and concurred.
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defendant, Smith, convictions onBroderick, appeals hisRodneyJ. The
(1996 2002);murder, RSASupp.see 629:1 &of RSAattemptedone count

(1996),assault, 631:1(1996), of first see RSAdegreeand countstwo680:1
J.).(Mohl, On he contendsSuperior appeal,trial in the Courtjuryafter a

impeachto own witnessby the State itsallowingthat the trial court erred
statement. We affirm. .a inconsistentpriorwith

twenty-hisare as follows. The defendant celebratedThe relevant facts
2000,29, at his home in Rochester.partywith abirthday Julyonfirst

Atof the somedrugs by manywere used attendees.and variousAlcohol
house between the anda ensued outside defendantfight thepoint,

was broken and the went insidefight upOliver. The defendantJonathan
friend, Philo,hishouse, Christopherthe bedroom ofthe where he entered

trial, his knife was on thehuntingthere. Philo testified thatwho lived At
bedroom, the defendant went backnight. leavingthat theUpondresser

he punchedhis with Oliver. After the defendantfightoutside and resumed
threebleedingdiscovered that he was from stabground,to the Oliver

hospitalHe was to the friends.bywounds. taken
thereafter, placedarrived the defendant inpolice shortlyThe Rochester

hospitalhim to the for treatment ofcustody, transportedandprotective
the officerhospital, transported'himat the he told whoinjuries.his While

anyone, against religion.as it would be his Whenthat he would never stab
hospitalPolice and Savitts arrived at the toCarlbergRochester Detectives

him, initially knowingthe denied that Oliver had beeninterview defendant
however,admitted,He that he had retrieved a knife” fromstabbed. “steak

“swinging”after initial with Oliver and to itthe kitchen his confrontation
Finally, althoughat a he went outside. thegroup peoplearound of when

anyone,that he did intend to stab he confided thatdefendant indicated not.
have Oliver.mighthe stabbed

huntingPhilo’s knife in the front of the house.police yardThe found
.the in the atbookingLater that while defendant was room themorning,

him a ofDepartment, pictureRochester Police Officer Boucher showed
it he hadPhilo’s knife and asked if was the knife used in the stabbing.

Boucher, he that itAccording acknowledgedto Officer was.
trial, that, duringthe called Philo as a He testified aAt State witness.

incident,the a few theconversation defendant aftertelephone with weeks
denied, however,that he had Oliver.the defendant admitted stabbed Philo

that he and it.” To“glad” goodthat the defendant stated was “felt about
Harris,Nancythis of Philo’s the State calledimpeach portion testimony,

programthe director of the victim witness assistance at the Strafford
hadCounty Attorney’s office. She testified that she attended a witness

Philo, who, he hadrelating telephoneinterview of in a conversation with
defendant, acknowledgedthe being “gladthe said that defendant about
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Oliver],”[stabbing right havingand that he “felt done it.” After a seven-
trial,day the was Thisdefendant convicted. followed.appeal

may impeachThe thatargues partydefendant a not its own witness with
a prior statement when the for is toprimary purpose doing placeso
otherwise inadmissible before the The ithearsay jury. State counters that

subterfuge Instead,did not call Philo as to present hearsaya evidence. it
contends that Philo extensivegave testimony that was crucial to its case.

addition,In arguesthe that trial potentialState the court minimized any
testimonymisuse of Harris’ by instructing the jury, before the

introduced,impeachment evidence was that it could not be used
butsubstantively, to evaluate Philo’sonly credibility.

HampshireNew Rule “credibilityof Evidence 607 that theprovides
of may bya witness be any party,attacked theincluding party calling the

613(b)witness.” ofHampshireNew Rule Evidence thatprovides such
impeachment may accomplished ofby priorbe use a inconsistent

court,statement. We have construed Rule 607 as enabling a trial in the
discretion,ofexercise sound to aits allow witness’s prior statements to be

used for impeachment purposes even when the party calling the witness
already the of is,knows substance the anticipated testimonytrial and
therefore, Soldi, (2000).not See v.surprised by 571,it. State 145 N.H. 573
We awill not reverse trial ruling admissibilitycourt’s on the of said
evidence an Bader,absent unsustainable exercise of discretion. See State v.

265, 274(2002), (2003).148 denied,N.H. cert. 123S. Ct. 1945
Soldi,In we stated:

While the prior inconsistent statement may[witness’s] be
toadmitted attack evencredibility if the statement[his] tends to

defendant,directly inculpate the maythe notState use a
the guise impeachmentstatement under of for the primary

ofpurpose placing before jurythe otherwise inadmissible
substantive evidence. This preventslimitation the fromState
using impeachment by prior inconsistent statement as a mere
subterfuge to avoid the hearsay rule.

theWhere State has called a witness whose corroborating
testimony case,is toinstrumental theconstructing State’s the

the witness,State has toright question the to attemptand to
[him],impeach about ofaspects testimonythose that[his] conflict

events____with the State’s account of the same
In analyzing whether impeachment of a ownparty’s witness

would constitute courts whether thesubterfuge, look at witness’s
testimony contains relevant evidence other than impeachingthe
evidence.
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omitted).and(citations, bracketsSoldi, quotations145 at 574N.H.
knife, it was his bedroomhunting that onthat he owned aPhilo testified

thethe defendant had handledof and thatnight stabbing,the thedresser
the runHe testified that he saw defendantto the incident. alsopriorknife

one hisfightthe initial and heard ofthe of the house afterdown stairs
the face andher had been inpunchedthat brotherscreaminghousemates

Philo that thetestifiedimportantly,had been stabbed. Mostthat Oliver
stabbing Oliver.defendant admitted

witnesses, Philo’stestimony of two other StateconjunctionIn with the
in the One witnessestablishing State’s case.testimony was instrumental

the after the initiallivinghe was in the room of housetestified that
defendant, defendant,saw theOliver and the andconfrontation between

something,”for walkraging angry “lookinghe as and andwhom described
He also testified thatlivingfrom the room into Philo’s bedroom.quickly

later,emerged, grabbing somethingthan a minute afterthe defendant less
bedroom, in his hand. Aobjectin Philo’s and went back outside with the

that in Philo’s bedroom when the bloodiedsecond witness testified she was
and“enraged” defendant entered it and between Philo’s dresserpacedand

Finally,kill“I’m to him. I’m to kill him.” shesaying, going goingbed
from Philo’scould not see if the defendant took the knifetestified that she

dresser,he shedresser, as back to her when faced the and couldhis was
his hands when he left the room.not see

Philo’s his denial thatAlthough testimony inculpatory,the bulk of was
“glad”had he he had Oliver and “feltthe defendant admitted was stabbed

theorywith the that the wasgood stabbingabout it” conflicted State’s
such, challengingAs the in Philo’sknowingly. justifieddone State was

credibility concerning point.that See id.

assertion, conclude that Philo’sto the defendant’s weContrary
in,to, andtestimony contained evidence that was relevant instrumental

that trialconstructing Consequently, saythe State’s case. we cannot the
it permittedcourt committed an exercise of discretion whenunsustainable

Philo, instruction,followingto animpeach appropriate limitingthe State
his the ofaspect testimonyabout an of that conflicted with State’s account

Seethe same events. id.
notjurydefendant further contends that because the couldThe

only the limitedreasonably prioruse Philo’s inconsistent statement for
credibility, unfairlyof his admission of the statementpurpose evaluating

thatargues prosecutionhis case. he Philo was aprejudiced Specifically,
State,the didtestimony substantially helpedwitness whose and the State

challenge”a to hisprior “generalnot intend the inconsistent statement as
Rather,credibility. sought only challengehe that the State to theargues
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credibility of denialPhilo’s that the defendant had he hegladadmitted was
Oliver,had stabbed and thus aimed to establish the same thatinference

substantive admission of the prior inconsistent statement would have
established.

311, 317Both the State the Fischer,and defendant cite v.State 143N.H.
(1999), where notedwe that the distinction between forusing evidence
credibility aspurposes, opposed to purposes,substantive is often difficult
to discern. The difficulty making not, however,in that distinction does
foreclose the to Fischer,make it. In weability stated that the distinction

a“require[d] explanationcareful in the limiting instruction.” Id. 317.at
Here, the trial court immediately preceded Harris’ testimony concerning

priorPhilo’s inconsistent statement with following limitingthe instruction:

a question. that,It’s I’ll permitfoundation it. Before doyou
jury,members of the to the extent Ms. Harris testifies about

statements bymade another has previouslywitness who testified
Philo,case,in this a Mr. the testimony from Ms. Harris

Mr.regarding what Philo said is not offered to the truthprove of
is, Philo,the contents of what he thatsays, youMr. but rather are

to take that it totestimony, use evaluate the ofcredibility Mr.
Philo as a inwitness case. maythis You not use it for the truth of

statements;the contents of those simply to evaluate his
ascredibility a witness in the case.

The defendant not toobjectdid this instruction oras either improper
Fortier, 784, (2001).Seeuntimely. State v. 146 N.H. 793 The limiting

instruction the possibilityminimized of ofmisuse Harris’ andtestimony
the potential Dean,for unfair prejudice. 744,See v. 129State N.H. 750
(1987) (defendant’s claim of prejudice potentialfrom ofsubstantive use
prior unfounded,consistent statement in ofespecially light trial court’s

instruction).limiting The jury presumedis followto the giveninstructions
by Fortier,the trial court. 146 N.H. at 793.

Contrary to the argument,defendant’s impeachmentthe testimony was
onlynot the evidence thatintroduced he knowingly stabbed Oliver. The

jury heard that thetestimony defendant was hitenraged after Oliver had
encounter;him in their first the defendant knew huntingabout Philo’s

knife; he was saying,heard “I’m going to kill him. I’m to kill him”going
while in bedroom; and, bedroom,Philo’s grabbingafter in thesomething
he left the house for the second encounter inwith his Thesomething hand.
defendant swungadmitted that he a knife around at the outside thegroup
house; knife;he admitted to Officer Boucher that he had huntingused the
and he admitted to CarlbergDetectives and Savitts that he havemight
stabbed Oliver.
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our holdingto this case fromdistinguishattemptsthe defendantFinally,
in Solditestimonythe impeachmentthat ofarguesin He admissionSoldi.

victim’s doctor’salreadyhad introduced thethe Stateproperwas because
hearsayexception to theunder ansubstantively admissibletestimony,

herule, testimony. Consequently,also the victim’simpeachedthat
theof State’sprimary purposethat thethe likelihoodcontends

jurybefore thehearsayinadmissibletestimony placewas toimpeachment
was diminished.

case, analyzedIn that wemisplaced.reliance on Soldi isThe defendant’s
ofHampshireunder New Ruleadmissibilitythe of the doctor’s statements

803(4) scopethe Rulechallengedthe ofsolely appellantEvidence because
803(4). 573, clear, however, that RuleSoldi, It is the145 N.H. at 575.See
803(4) of thedeterminingin the calculuspartnoanalysis played

See attestimony. id. 575-77.admissibility impeachmentof the victim’s

Affirmed.

Duggan,C.J., JJ.,Brock, and concurred.and Dalianis
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