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McNamee, Nashua,of and theby orally, petitioner.James M. brief for

(JamesP.C., Donchess on theNotinger,Donchess & of Nashua W. brief
and orally), respondent.for the

Broderick, petitioner,J. The the Police Commission of the ofCity
(Commission), appeals Hampshire EmployeeNashua a New Public Labor

(PELRB) practicelaborruling upholdingRelations Board the unfair
charges Citythe Police Association of therespondent,of the Patrolman’s

(Association). RSA273-A:5,1(e), (i) (1999).(h),of Nashua See We affirm.
1999,The the facts. In thefollowing Cityrecord ofsupports September

newDepartment (Department) implementedNashua Police issued and a
(SOP)procedure notifying policestandard for Nashua officers ofoperating

The in aspertinent part,court new follows:appearances. provided,SOP

—I. APPEARANCE &COURTIALS NOTIFICATIONS
CANCELLATIONS:

thedesignatedAn enclosed is near rearC. bulletin board
ALS Hearings.entrance for all court andemployee’s scheduling

are to forday members/employees required appearThe time of
ifnoted on or anhearing schedule[]court or an ALS will be the

The timehas been cancelled. date and theappearance
be the form.postedinformation was or canceled will listed on
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D. It is the of all to check theresponsibility members/employees
regularlybulletin board to become aware of court cases and ALS

and maintainHearings changesto an awareness of to statusany
of eases scheduled.

E. Occasionally, be notified viamembers/employees may
of ortelephone Hearings cancellations.cases/ALS

Responsibilities Members!employees:F. of

1. If not posted/canceled prior to the lastmembers’/employees’
time in the Department, it is the of allresponsibility

tomembers/employees check the status of their case or ALS
Hearing. Members/employees may telephone between the hours
of 0700 to 0900 on the today prior the scheduled case.
Members/employees placeshould calls in a timely manner to
check the status of their cases.

The Association filed grievance,a that thealleging new SOP violated
article 26 of the collective bargaining agreement citybetween the and the

(CBA).Association Article 26 states the Departmentthat

will notify an ofemployee the need to inappear Nashua District
(24)twenty-fourCourt at least hours in advance. The

Department shall notify an ofemployee the cancellation of a
(24)Nashua District Court atappearance twenty-fourleast hours

in advance. If (24)the Department give twenty-fourdoes not
hours notice of a Nashua District Court orappearance
cancellation, (1)the Department shall pay the foremployee hour
of overtime compensation in anyaddition to other amounts due.

The Commission denied the andgrievance, the Association thereafter
filed unfair labor practice charges with the PELRB. The Commission
moved to dismiss the oncharges the that theground CBA therequired
Association to arbitrate the dispute. The PELRB denied the Commission’s
motion and ruled that the new SOP violated both the Commission’s
obligation to bargain with the Association and article 26 of the CBA. See

(i).273-A:5,1(e), (h),RSA
“When reviewing PELRB,a decision of the we defer to its findings of

fact, and, law,absent an erroneous ofruling we will not set aside its
decision unless the appealing party bydemonstrates a clear
preponderance of the evidence that the order unjustis or unreasonable.”
Appeal N.H., (2001)State 106,147 N.H. omitted);108 (quotation seeof of

(1997).also RSA 541:13
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I

faded tothat because the AssociationarguesThe Commission first
to the CBAjurisdiction interpretthe PELRB lackeddispute,arbitrate the

The Association counterscharges.unfair labor practicein the context of
submitting grievanceitsthe CBA did not it to arbitrate beforerequirethat

practice charge.PELRB an unfair laborthroughto the
thearticle 10 ofinterpretthis that wedispute requiresResolution of

CBA,of the as it reflectslanguagethebegin by focusing uponCBA. We
(1998).637, 641Bedford, 142 N.H.the intent. Townparties’ Appeal of of

whole, byas a andagreementfrom the taken“This intent is determined
of their words andmeaningto the commonconstruing accordingits terms

omitted). of a collectiveinterpretationThe(quotationId.phrases.”
a or clause isprovisionwhetherbargaining agreement, including
for court to decide.”“ultimately a of law thisambiguous, questionis

(1999)386,Manchester, (quotation144 388-89N.H.Appeal Cityof of
omitted). reasonablythe contracting parties“A is whenambiguousclause

omitted).(quotationto its Id. at 389meaning.”differ as
resolvingformulti-step process10 the CBA sets forth aArticle of

employee,the Association or an thebyFor initiatedgrievances. grievances
commanderinclude, by grievant’sin review the bureausteps sequence,

2), 3), thethe chief and1), (step (stepthe chief of(step deputy operations
4). the as follows:Step process provides5 of(stepCommission

4, maythe thegrievant presentsettlement at STEPFailing a
[Association]____Ifthe the-writing [Association]in togrievance

it tosubmittingmerit and thatthat the hasgrievancefeels
of the thedepartment,is in the best interestarbitration

the to the Americanmay grievancesubmit[Association]
Association, Labor RelationsEmployeeArbitration Public

Court____Board, Hillsborough County Superiortheor

feels thatthat the theargues phrase “[i]f [Association]The Commission
the references toto arbitration” modifiessubmitting grievance][the...

(thein 5 American Arbitrationstepmentionedthe three forums
court).Association, the The Commissionsuperiorthe PELRB and

to resolvethree forums arbitratorsmay appointthat because allcontends
a to thegrievancethe Association to submitstep 5 allowsgrievances,

arbitration; topermit appealit does not the AssociationonlyPELRB for
practicean unfair laborby filingthe 4 determinationstepCommission’s

charge.
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mistaken, thus,and, we thatThe Commission is hold its
statute,10 id. theByof article is not reasonable. Seeinterpretation

may in context contractappoint onlyPELRB an arbitrator the of
(1999);273-A:2,not of Vnegotiations, grievance.in the context a See RSA

(1999). V,whole, 273-A:2,RSA as a RSA which therequires273-A:12 Read
273-A:12,PELRB of andparties,to maintain a list neutral third RSA

which thegoverns may appointcircumstances under which the PELRB a
neutral to aparty dispute, pertain onlyresolve labor to contract
negotiation disputes, grievances.not to Both statutes refer to whoparties

impasse, onlyhave to an a term which in thebargained meaninghas
V;273-A:2, 273-A:12,1, IV,context of RSAnegotiations.contract See RSA

273-A:12,1,V. RSA inprovides, pertinent part,

Whenever the parties request the board’s assistance or have
to or ifbargained impasse, partiesthe have not reached

agreement on a contract 60 adays,within ... neutral party
by parties, agreement,chosen the or thefailing appointed by

board, shall undertake to mediate the inremainingissues
dispute.

(“If273-A:12,See also RSA IV the followingis not resolved theimpasse
action of legislative body,the negotiations reopened.”);shall be RSA 273-
A:12, V in(“Nothing chapterthis to prohibit partiesshall be construed the
from providing for such procedures resolvinglawful for as theimpasses
parties agree Themay upon.”). PELRB’s regulations upon which the
Commission relies are Rules,in accord. See N.H. Admin. Pub 305.01-
305.03. Accordingly, we hold that 5 of thestep CBA expressly authorized
the Association to theappeal Commission’s 4step bydetermination filing
an practiceunfair charge.labor

II

The Commission arguesnext that the PELRB erroneously ruled that
the duty 273-A:5,Commission had a to thenegotiate new SOP. See RSA
1(e). The Commission argues notifyingthat the means of police officers of
court attendance dates within managerialfalls the policy exception to the
obligation bargain. N.H., 716,to AppealSee Slate 138 N.H. 721-23of of
(1994).

N.H.,In State weAppeal theadopted following three-part totestof of
determine the of theapplicability exception:managerial policy

First, to be negotiable, subjectthe matter of the proposed
provisioncontract must not be thereserved to exclusive
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constitution,theauthority bythemanagerial public employerof
by statutorily adopted regulation;...or statute or

the andSecond, must affect termsproposal primarilythe
rather than matters of broademployment,conditions of

managerial policy..-..
negotiatedinto a■Third, proposal incorporatedif werethe

nor theresulting provisioncontractagreement, neither the
control ofprocess may publicinterfere withapplicable grievance

273-to RSAcontrary provisionsfunctions the ofgovernmental
A.T,XI.

the a prohibitedfails the first of test ispartId. at 722. A thatproposal
of Educ.,Bd. 141 N.H.Cityof Seesubject Appealbargaining. of ofNashua

test,(1997). of but768, A satisfies the first the failsproposal part774 that
three, topic proposalis a of and apermissible negotiations,two orparts

See id.mandatory subject bargaining.three a ofpartsthat satisfies all is
aimplementingthat and newadoptingThe Commission asserts

a prohibitedof court isnotifying appearancesfor officersprocedure
charter to thecitythe Nashua reservesbargaining subject because

scheduling police“control the of swornauthorityCommission the to
policein the charter of officersonly schedulingofficers.” The mention

relievingof of theirdetermining the “time and manner” officersconcerns
duties, daysof two in each seven. The charter ispay,without loss for

isto officers. The charter alsorespect schedulingotherwise silent with
for appearances.to officers courtrespect notifying policesilent with

the testpartthat new SOP satisfies one of andwe hold theAccordingly,
prohibited subject bargaining.was not a of

test,of we with theagreethe thepartWith to secondrespect
notifying primarilyof court concernsappearancesAssociation that officers

managerial policy.terms not broademployment,the and conditions of
courtof and cancellationsNotifying employees promptly appearances

instance, articlepursuanthours. For to 26directly wagesaffécts their and
one overtimeCBA, pay employeethe must the hour ofDepartmentof the

if to atDepartment providein addition other amounts due the failsanyto
“[0]ura court was canceled.appearancehour notice thatleast-twenty-four

consistently proposals primarilyhave and actions thatrecognizedcases
at 775.mandatory subjects bargaining.”hours as of Id.wagesaffect or

test, persuaded byof the are not theConcerning partthe third we
dangerthat there is aunsupported allegation “significantCommission’s

dictate the of givingthe or the Association to meansallowingthat [CBA]
publicinterfere with thesignificantlyof wouldappearancesnotice court

conclude, therefore, that negotiatingcontrol of functions.” Wegovernment
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the new SOP was mandatorya subject bargaining.of Accordingly, the
Department committed an unfair labor practice by adopting the new SOP
unilaterally. See Appeal Dish,Hillsboro-Deering 27,School 144 N.H. 33of
(1999).

Finally, the Commission argues that the PELRB’s decision is erroneous
because it incorrectly found that the new SOP violated the parties’ past
practice of notifying officers about court appearances. Because as the

states,PELRB’s decision it did not rest in or inwhole part upon this
finding, we decline to address the Commission’s argument.

Affirmed.

Brock, C.J., Nadeau,and Duggan, JJ.,Dalianis and concurred.
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