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promoting safety contrary publicwas to the interest. The foundnot court
no invasion of privacy recipientbecause the of the information is

owners,from it orprohibited reusing contacting platethe license and the
owners were informed ofthey optthat could out disclosure.

agreeWe that the thisunique support superiorfacts of case the
court’s theOnlyconclusion. names and home towns of the license plate
owners will be disclosed. orplaintiffThe cannot disclose thepublish

Moreover, prior remand,information. to this case being heard on the
a alldepartment personssent letter to digit plateswith low license

260:14,them toinforming right optof their out of disclosure under RSA
V(b). Thus, all whose motorpersons vehicle be affected byrecords would
disclosure have had the opportunity protect privacy.to their uponBased

facts,these narrow agreewe with the superior court that to thedisclosure
plaintiff is not tocontrary publicthe orinterest an unwarranted invasion
of privacy, department’sand that the decision to the contrary constituted
an unsustainable ofexercise discretion.

Affirmed.
LynnFauver,Groff, Abramson, JJ., superiorand justices,court

490:3,specially assigned under RSA concurred.
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(RichardP.L.L.C.,DePree, Sagerof D.Ossipee&Sager, Sager, Wunder
plaintiff, Ossipee.for the Town oforally),on the brief and

(Donald theNourie, P.A., C. Crandlemire on& of ManchesterWiggin
Liftsfor Whittier Trust.orally),brief and defendant

Alton,Hoover, orally,and for defendantW. of on the briefArthur
Communications, Inc.Whittier

Donáis,Heed, attorneyS. assistantattorney (CraiggeneralPeter W.
theorally),and for State.on the briefgeneral,

(town), from anDalianis, Ossipee appealsofplaintiff,J. The Town
(O’Neill, J.) defendant WhittierrulingCourt thatSuperiororder of the

(Whittier Trust) for levied a State-againstis not liable taxesLifts Trust
(tower) addition,its In theproperty.communications tower onowned

J.)(T. Nadeau,Superiorof the Courtseparatefrom a orderappealsState
(WhittierCommunications, Inc.ruling that defendant Whittier

Communications) in the tower under RSA 72:23has a taxable interest
2002) State, agreementto with Whittierthat the its(Supp. pursuantand

Communications, anyfor taxes levied itagainstreimburse the lattermust
the of We affirm both decisions.for use the tower.

owns athe relevant facts. Whittier Trustsupports followingThe record
4,On Junereal in located on Mount Nickerson.Ossipeeofparcel property

to Communications.1996, a of its Whittierportion propertyit leased
a and licensethen entered into sub-leaseWhittier Communications

(sub-lease) 28, 1997, theto allowAugustwith the State datedagreement
property.tower on thea 180-footcommunicationsState to construct

into athe State also enteredCommunications andWhittier
(license), grantedwhich Whittieragreementlicensecontemporaneous
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the to a of the theright occupy portion spaceCommunications on tower
and to spacesub-license to entities telecommunications services.providing
Whittier has onspaceCommunications sub-licensed the tower to third

fee,party providers for a paystelecommunications rental and it Whittier
monthlyTrust a rental based the theupon generatedrents from sub-

agreements.license
The town assessed value of thethe Whittier Trust’s interest in tower

and $224,943, $200,000the land beneath ofthe tower for which was
toattributable the theproperty byvalue added to the virtue of tower.

Whittier Trust tax fromsought a abatement the town for the assessment
tower,on the which appealwas denied. Whittier Trust then filed an with

the board of tax and inappeals.land The town filed a motion superior
court challengeto validitythe of the sub-lease and license between the

Communications,State and Whittier arguing that the agreements were
invalid theybecause not languagedid include mandated RSAby 72:23
regarding paymentthe of taxes.

aFollowing hearing, the court that language byruled the RSArequired
required72:23 was license,to be inserted in the requiredbut was not in

the sub-lease. The court ordered partiesthe to amend licensethe to
include the necessary language. This order not appealed. Bywas
agreement of the theparties, proceedingabatement before thepending

ofboard tax and land was transferred to theappeals superior court and
incorporated into that case.

Subsequently, the court ansuperior findingissued order that Whittier
possessedCommunications a taxable interest in the tower through its

State,licenses to third party providers and that the topursuant the sub-
lease, must reimburse Whittier for anyCommunications taxes levied
against Finally, order,it. in a superiorthird the court ruled that Whittier
Trust notdoes have a intaxable interest the tower. This appeal followed.

I. State’s Appeal

The arguesState on 1)that the trialappeal by rulingcourt erred that:
Whittier 2)has a tower;Communications taxable in theinterest and the
State has obligationa contractual to reimburse Whittier Communications

anyfor arisingtaxes out of its use of the tower. We first examine whether
Whittier has aCommunications taxable theinterest in tower.

The assessment and collection of taxes legislativemust be based upon
authority. Rochester,N.E. Tel. & Tel. Co. City 118,v. 144 N.H. 120of
(1999).

court, course,This of is the final arbiter of legislature’sthe intent
as inexpressed the words of the statute considered as a whole.
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written, andintent from the statute asinterpret legislativeWe
might havetherefore, legislaturenot consider what thewe will

not include.legislatureadd that the didsaid or words
Furthermore, context of the overallinterpret in thewe statutes

not in isolation.statutory scheme and

308, (2000) and(quotations310 bracketsBrady, 145 N.H.Appeal of
omitted). a taxlegislative history exemptionto the ofdo not lookWe

more one reasonableambiguousits is or thanlanguagestatute unless
Pelham, 365,148 N.H. 368Pennelli v. Towninterpretation exists. of

(2002).
(1991) estate, orimprovedwhetherRSA that realprovides “[a]ll72:6

andprovided.”as “Realexceptshall taxed otherwiseunimproved, be
same, thethe or toperson claimingbe taxed to thepersonal shallproperty

thereof, if suchoccupancyin and actualperson possessionwho is the
(1991). asWhile characterizedtaxed.” RSA 73:10person will consent to be

sub-lease, telecommunications towersthe time of thepersonal property at
isin town in the situated.propertyare now taxed as real estate the which

2002). 72:23, Personal PropertyRSA Real Estate and(Supp.RSA 72:8-a
in as follows:pertinent part, providesTax Exemption,

shall, unlesspersonal propertyreal andfollowingThe estate
statute, be from taxation:provided by exemptotherwise

(a) thereinI. the and structures thereon andbuildingsLands and
state,... realbyand owned the unless saidpersonal propertythe

byor than theoccupiedor is used otherpersonal property
or the of whichagreementunder a lease other termsstate ...

and personalfor the of assessed realprovide payment properly
orusing occupying property____taxes the saidby partyproperty

(b) the of whichagreements,All and other termsleases
by personalof real orfor the use or othersprovide occupation

1,1979,..., Julyinto afterowned the state enteredproperty by
of real andpayment properlyshall for the assessedprovide

or saidby party using occupyingtaxes thepersonal property
... All leases andno later than the due date. suchproperty

toinclude that ‘failure of the lesseeagreements provisionshall a
and whenduly personalthe real estate taxes duepay assessed

bylease the lessor.’agreementshall be cause to terminate said or
on JanuaryAll leases entered into or afteragreementssuch and

1, the1994, clearly obligations regardingshall state the lessee’s
andpotential personal propertyof current and realpayment both

taxes, obligationthe lessee has an toand shall also state whether
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real orpay personal propertyand taxes on structures
byimprovements added the lessee.

The licensesuperior controllingcourt found that the was the agreement
72:23, I,for of that Whittier ofpurposes RSA and Communications’ act

agreementson the tower sub-licenserenting space through with third
parties constitutes or of the for ofoccupation” purposes“use tower RSA

appeal,72:23. On the State asserts that Whittier isCommunications not
taxable it actually occupybecause must use or in order to have aproperty

72:23, I,taxable interest in the towrer RSA and itunder because is not
ansubject agreementto within meaningthe of the statute. It thatargues

Whittier Communications cannot taxed for ofbe its use tower underthe
1) 2)tower;RSA 72:23because: it does actually occupynot use or the and

the trial court ruled the agreementthat sub-lease was an covered bynot
the statute.

at the arguableWe note outset that it is whether the tower is a tax
exempt structure under RSA The provides72:23. statute that exempt

includes andproperty buildingsthe and“[l]ands structures thereon and
72:23, 1(a)therein and the personal property owned theby state.” RSA

added).(emphasis Because the State does not land uponown the which the
rests,tower it is arguable town,that the tower is not exempt.tax The

however, brief,does not this indevelop argument its but rather instates a
exemptionfootnote that the of “may subjectstatus the tower be to

addition,In thechallenge.” upontown relied 72:23 in ofRSA itssupport
Thus,oral willargument. we treat the tower exemptas tax under RSA

72:23.
In both its brief argument,and at oral Statethe cites Town of

Concessions,v. (1982),Franconia Granite State 122N.H. 684 in ofsupport
positionits that actual use or isoccupation necessary for tax purposes.

to theContrary argument, however,State’s we did not address the
case,of use ormeaning occupation in that but rather whether the

agreement partiesbetween agreementthe was an contemplated by RSA
72:23. atId. 686. While we have not addressed what constitutes use or

72:23,foroccupation purposes I,of RSA we have addressed the issue in
the ofcontext charitable exemption 72:23,cases under RSA InV. such
cases, we have held that the ofleasing to anotherproperty individual or
entity for purposescharitable a propertyconstitutes use of on ofbehalf the

72:23, See,lessor for ofpurposes RSA V. e.g., Appeal ClubKiwanisof of
Hudson, 92, (1995);140 N.H. 95 Senior HousingCitizens Corp.Dev. v.

Claremont,City 1104, 1107-08(1982).122N.H.of
For example, in Appeal Hudson,Kiwanis Club the taxpayer,of of

Club,Kiwanis fullsought 72:23,a charitable tax exemption under RSA V
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Hudson, 140 N.H.use function hall. ClubAppealfor its of a ofof Kiwanis
fornightthe used the function hall one a week itsSpecifically,at 93. club

the to charitableactivities and rented hall otherfundraisingown
the of tax andnights reversinga week. In boardorganizations four Id.

not to a taxruling completethat the club was entitledappeals’land
the to charitableheld that the rental of hall otherexemption, we

organizations’fulfills the charitablefundraising directlyfororganizations
to was therenting organizationsthat the act of the hall otherandpurpose,

inSimilarly,use of the hall. Id. at 95. Senior Citizensprimaryclub’s
theexpressly rentingwe stated thatHousing Development Corporation,

aelderly handicappedand individuals was “directhousingof to low-income
ofperformancein itsby organizationuse” of the a charitableproperty

122 atHousing Corp.,Citizens Dev. N.H. 1107.purpose.charitable Senior

positionalso the that thejurisdictions supportCases from other
exemptionof a use for of taxleasing purposesconstitutesproperty

See, v. Mun. 672 P.2de.g., Anchorage,Sisters Providencestatutes. of of
(Ariz.(Alaska 1983); 335, 339P.3d446, 451 v. 28Maricopa County,Krausz

2001); Review, 362,Plaza Board 379 N.W.2dApp.Ct. Div. Warden v. of
(Kan. 1979).(Iowa Wirt, 875,1985); 592 P.2d 879-80 We findAppeal366 of

agreeand of our own and thatsupportive precedentthese cases instructive
profit using purposeswho for a is that for ofproperty propertyone leases

Indeed,RSA 72:23.

real orproperty,that an investor who owns valuablesay[t]o
notprofit using property ignoresand leases it for is hispersonal,

is toexercising rightthe fact that the owner-lessor hisobvious
if he it in asurely utilizinguse the as as wereproperty just

objectives. byfor The the lessorphysical rentingsense his own
ofand the constitute simultaneous usesphysical bythe use lessee

another,the and an owner leases his toproperty propertywhen
theonly usingthe cannot said to be the one property.lessee be

The it as he fit to a from hisusing reap profitowner is sees
thesurely physically operatedif hejustinvestment as as

property.

omitted).Providence, and(quotation672 P.2d at 451 ellipsisSisters of
tower,not thewe that Whittier Communications does ownrecognizeWhile

hasit does a license interest in it and entered into sub-licensehave
aearning profit.for the of We consider suchagreements purpose

lease a owner and a tenantanalogous propertycircumstances to a between
thisfor the of case.purposes
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Moreover, contrary to the position,State’s Whittier Communications
subjectis to an agreement order,covered by RSA 72:28. In its March 2001

the trial court ruled that Whittier Communications’ license with the State
subjectwas to 72:23RSA and ordered the toparties amend it to include

the language specified in RSA 72:23. We have held that licenses are
considered “other agreements, providethe terms of which for the oruse
occupation by others of real or personal property owned theby state”
under RSA Co.,N.E. Tel. & result,72:28. Tel. 144 N.H. at 121. As a
because the license is agreement 72:23,an covered by RSA Whittier

is subject 72:23,1(a).Communications to taxation under RSA Accordingly,
we conclude that Whittier Communications, through of thelicensingits
tower, 72:23,uses it for purposes I, and, therefore,of RSA ahas taxable
interest in the tower.

however,The State argues, that even if Whittier Communications has a
tower,taxable interest in the the State has no obligation to reimburse

Whittier Communications for taxes onpaid account of its use of the tower.
First, although the State inargued its brief that the trial court’s decision
regarding the reimbursement issue premature,was at oral argument,
counsel for the State conceded that we could decide the reimbursement
issue on appeal.

Because a lease is contract,a form of we construe a bylease applying
the standard rules of contract interpretation. N.A.P.P. Realty Trust v. CC
Enterprises, 137, (2001).147 N.H. 139 When construing disputed

lease,provisions in a we must analyze the entire document to determine
the meaning intended by parties.the Echo Consulting Services v. North
Conway Bank, 566, (1995).140 N.H. 569 In the ofabsence ambiguity, the
intent of the parties to a lease is to be determined from plainthe meaning
of the language used. Id. “The words and phrases byused the parties will
be assigned their common meaning, and this court will ascertain the
intended purpose of the lease based theupon meaning that would be given
to byit a N.H.,reasonable person.” ELCA Inc. v. McIntyre, 129 N.H.of
114, (1987).116 “The ofmeaning a contract is aultimately matter of law
for decide,this court to including the determination whether a contract
term ambiguous.”is Services,Echo Consulting 140 N.H. at (quotation569
omitted).

Paragraph four of the sub-lease provides:

Taxes: The Sub-Lessee hereby warrants that the Leased
Premises and improvements located thereon shall be exempt

taxation,from with the exception of portiona of the service
building that may be occupied by Lessee/Licensee,the pursuant
to NHRSA 73:23 It is expressly[sic]. understood that the
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thebyto be erected iscommunications tower Sub-Lessee
toexemptand from taxationpersonal pursuantproperty,

and Co.England Telephone Telegraph73 and NewNHRSA [sic]
that oftaxing municipality Ossipeev. Franklin. In the event the

municipal charges derivingto tax or other fromimpose anyseeks
tower, anythe orthe demised communicationspremises,

thereon, those taxesexcept imposed uponlocatedimprovement
thebuilding occupied bythat of the serviceportion

toLessee/Licensee, agreesthen the Sub-Lessee invoke those
taxes,and the to avoid suchrights privileges sovereign poweras

the oranyand to of such taxesprevent impositionotherwise
oftakingto action in a courtgovernmental charges, include

bar,jurisdiction prohibit enjointo or theappropriate imposition
or municipal charges.collection of such taxes In the eventand/or

imposedor in orcharges uponsuch taxes are collected thefact
Lessee, indemnifythen and hold Lesseethe Sub-Lessee shall

governmental charges thirtyharmless such taxes or withinfrom
(30) by anyLessee tax ordays paymentthe suchof of
governmental charges.

added.) with the trial court that the of the(Emphasis agree languageWe
for tounambiguous, providestax is clear and and reimbursementprovision

of theanyCommunications for taxes it based its usepays uponWhittier
sub-lease,license, incorporated byThe is reference in thetower. which

Whittier a licenserecognizes that Communications will haveexpressly
addition,portionto maintain a of the In theoperateinterest and tower.

therefore,were,thereference 72:23 in tax andparties provisionRSA
only relatingthat Whittier Communications could be liable for taxesaware

Thus,it tooccupiedto the tower if or the tower. it is reasonableused
the intended the State reimburseconclude that that wouldparties

for it use of theany pays relatingWhittier Communications taxes to its
tax otherwise render theinterpret provisiontower. To the would

72:23,1.in of RSAlanguage superfluous lightreimbursement
however,asserts, obligatedthat it not to reimburseThe State is

because the sub-lease does not forprovideWhittier Communications
findagainst intangiblefor taxes levied license Werights.reimbursement

itprovision appliesmerit. The tax states thatargument broadlythis lacks
thederivingtax or other from . . .“any municipal chargesto

inreadingA reasonable thisperson provisioncommunications tower.”
the asinterpret provisionwith the sub-lease would taxconjunction

its use of theagainstto taxes levied Whittier Communications forapplying
Thus, rentinghold that act oftower. because we Whittier Communications’
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use,space on the tower constitutes the obligateda State is to itreimburse
for itany paystaxes out of sucharising use.

decision,In thisreaching we do not address the valuation of the tower or
what of itportion Communications,is taxable to Whittier as those issues
were not addressed below and are irrelevant to the questions presented.

II. Town’sAppeal

The town that theargues bytrial court erred thatruling Whittier Trust
cannot be taxed for the value of the that,tower. While it does not dispute

case,for purposes of this the tower is state-owned property otherwise
taxation,exempt from the town asserts that Whittier Trust has a taxable

interest in the tower under RSA 72:23 because the tower is located on
Whittier Trust’s property and Whittier Trust derives rental income from
Whittier Communication’s oflicensing tower Itspace. argues that as
owner of the property upon situated,which the tower is Whittier Trust is
taxable for at least portiona of the tower’s value as an improvement to its
real estate.

above,As noted state-owned real estate or personal isproperty
fromexempt taxation itunless is used or occupied by other than the State.

1(a).72:23,RSA While Whittier Trust has an indirect connection to the
tower through the collection of rental income from Whittier

revenue,Communications’ sub-license it is not a user or occupier of the
structure under RSA 72:23.As we have stated previously, “occupation and
use cannot slight,be negligible or insignificant.” Nature v.Conservancy
Nelson, 316, (1966).107 Here,N.H. 320 Whittier Trust has no ownership
or possessory in,interest or control over the tower. That Whittier Trust
collects money generatedthat is from some tower,other entity’s use of the
or that the tower is located on Whittier Trust property, is simply too
tenuous to constitute use and occupation of the tower for ofpurposes RSA
72:23.

weAccordingly, uphold the trial court’s decision that Whittier Trust
does not have a taxable interest in the tower for purposes of RSA 72:23.

Affirmed.

Duggan, J., concurred; MURPHY,C.J., and BURLING,ABRAMSONand
JJ., superior court justices, specially assigned 490:3,under RSA
concurred.


