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“In matters of statutory this courtinterpretation, is the final ofarbiter
the intent of the legislature expressedas in the words of a statute”
considered as a whole. Hudson,Monahan-Fortin Properties v. Town of

769, (2002).148 N.H. 771 We look itself,first to the statutory language and
where possible, we ascribe the andplain ordinary meanings to words used.
Id. “If the language plainis and unambiguous, we need not beyondlook
the statute for further Hale,indications of legislative Hynesintent.” v. 146

533, (2000) omitted).N.H. 539 (quotation
In Matarese, we concluded phrasethat “the legally entitled to recover’

... is clear Matarese,and unambiguous.” 147 N.H. at 403 (emphasis
added). Thus, we did not look beyond the statute for legislative intent.
Because the statute has not been amended in any Matarese,sincerespect
and therefore remains weunambiguous, decline to look thebeyond statute
here. Unless legislaturethe amends RSA 264:15so as to call Matarese into
question, we will continue to follow our holding. Estate v.Libby Stateof

Co., 616, 619(2002).Farm Mut. Auto. Ins. 147N.H.
Accordingly, because under plaintiffsMatarese the cannot state a basis

relief,for legal the defendants’ motion to dismiss was properly granted.

Affirmed.
Brock, C.J., Duggan, JJ.,and Broderick and concurred.
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(FrankAnderson, P.C.,Hall, Morse, & of Concord P.Spinella,Miller
for theorally), plaintiff.Jr. the brief andonSpinella,

(BrianRath, A, of T. Tucker on theP. ConcordPignatelli,andYoung
for the defendants.orally),brief and

defendants,Duggan, AbatementTheJ. International/Advatex
(Advatex)Associates, Liabilitythe American Guarantee andInc. and

the(AGLIC), an order of Courtappeal SuperiorCompanyInsurance
(Abramson, J.) plaintiff,to the claim of thetheir motion dismissdenying

Services, (Fastrack), and Fastrack’sgrantingInc.CrushingFastrack
The defendants raise several issuessummary judgment.formotion

performance byclaim a bond obtainedinvolving againstFastrack’s
On of thebyand AGLIC. the basis defendants’ firstguaranteedAdvatex

statutoryto with noticeissue, complyfailureregarding Fastrack’s
reverse.procedures, we

following generalfound facts. Advatex is theThe trial court the
and contractbuildingan asbestos abatement demolition atcontractor for
under a contract the PeaseTradeport,the Pease International with

(PDA), of ofAuthority politicala subdivision the State NewDevelopment
bond, surety,asactingobtained a with AGLICHampshire. Advatex

labor,for all materials and servicesguaranteeing payment equipment,
$1,660,000.toupin PDAused contracts

the tobuildingAdvatex much of destruction work Newsubcontracted
Demolition, turn involvingwhich in subcontracted workHampshire

22, 1999,Betweencrushingconcrete and removal to Fastrack. November
2000, services,January 21, performed these incurringand Fastrack

labor, materials, amountingequipment,for and services toexpenses
$65,200,$102,744.Advatex, however, only withholdingFastrack thepaid

duration,$37,544 method,thedispute regardingbalance of because of a
performance.mannerand of Fastrack’s

itself,Pursuant to within the bond Fastrack sent aprocedures outlined
Advatex, AGLIC,its claim to and the PDA. Neithercertified notice of

Advatex nor AGLIC made or denied for amount due.payment any
25,2000,filed in the court onAccordingly, superior AugustFastrack a writ

due, interest, and fees.attorney’sthe amountrequesting
(1)dismiss, that:The defendants moved to Advatex wasarguing

(2002);PDA projectto its bond for the under RSA 447:16required obtain
(2) with noticecomply procedures requiredand Fastrack had failed to the

(2002)statutory RSA 447:17paymentfor bonds under and RSA 447:18
(2002). J.) motion,The Trial Court denied the that RSA 12-(Coffey, finding

2000) (current 12-G:53, 2002))G:30, atII version RSA II(Supp. (Supp.
The foundexempted requirement.the PDA from the bond court also that
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Fastrack’s claim arose the of notbecause under terms the bond and the
statute, a inpetition was the form of in case.equity appropriate action the

dismissal, however,In grantedlieu of the court Fastrack leave to refile its
petitionwrit as a in equity.

claim,refilingAfter the of the the their todefendants renewed motion
(.Abramson, J.) time,dismiss, and Trialthe Court reconsidered it. This the

bond,court requiredfound that RSA 447:16 Advatex to obtain the and that
to meet of a ofstatutory requirementFastrack failed the notice thefiling

court, however, that,claim the clerk of superiorwith the court. The ruled
to file a of the ofdespite failing notice its claim with clerk the superior

court, “substantially complied”Fastrack nevertheless with the statutory
requirements.notice Alternatively, the court found that the notice ofterms

bond,the followed,defendants’ which Fastrack as a offunctioned waiver
the statutory notice The court therequirements. thus denied defendants’

summarymotion for no ofjudgment. Finding “genuine issue material fact
in due,dispute” regarding the amount the court granted summary

$52,276forjudgment Fastrack in the of plus attorney’samount fees and
costs.

On theappeal, challengedefendants both the denial of their motion to
anddismiss the of motiongranting summary judgment.Fastrack’s for We

first consider the defendants’ motion to The arguedismiss. defendants
that Fastrack’s bepetition must dismissed because it did not withcomply
the statutory notice ofprocedures RSA 447:17 and 447:18. Although
Fastrack concedes that it did not these procedures, presentsfollow it three

(1)counter-arguments: the statutory notice provisions inapplicablewere
(2)the statute;because defendants’ bybond was not required the bond

statutory (3)waived the notice requirements; and “substantiallyFastrack
withcomplied” statutorythe notice requirements.

The trial court’s interpretation law,of a statute is questiona of wewhich
(2001).review de novo. v.Crowley Frasier, 387, 389 Likewise,See 147N.H.

contract,the interpretation of a issue,such as the atbond is aultimately
question of Reid,law for this court to See 246,decide. 143Appeal N.H.of

(1998).249 We argumentconsider each in turn.
arguesFastrack first the statute,that bond at issue not required bywas

and therefore the noticestatutory requirements are inapplicable. RSA
447:16states:

Officers, boards,public agents other personsor who contract in
behalf of the state any politicalor subdivision thereof for the
construction, repair or ofrebuilding public buildings ... or other
public shall ifworks said ancontract involves expenditure of
$25,000 ... obtain as a condition theprecedent to execution of the
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otherwise, anor in amountcontract, security, by bondsufficient
price ... conditionedleast of the contractpercentto at 100equal

and for allthe contractors subcontractorsupon payment bythe
furnished____orlabor performed

12-G:30,IIthat RSACoffey’soriginal rulingupon JudgeFastrack relies
2000) arguesPDA this bond Itrequirement.the from(Supp. exempted

that notruling it “doesJudge subsequentthat Abramson’s statedbecause
thatfindings,” Coffey’s ruling[Judge Coffey’s] prior Judgeconflict with
withdisagreeas the law of the case. Westatutorybond not standsthe was

order. Abramson’s orderJudge Judgethis of Abramson’sreading
to obtainthat was RSArequired [under 447:16]found “Advatexexpressly

labor, materials, andequipment,for allpayment securing paymenta bond
for,” at is apaymentand that “the bond issueservices it subcontracted

provisionsto the ofstatutory voluntarily complybond issued withpayment
Judgethus with and overruledJudge disagreedRSA 447:16.” Abramson

502, 505Corporation,v. 91 N.H.Coffey’s' order. See Redlon Co.prior
(1941) at any priorcourt discretion to review its orders time(superior has

find bondfinal Fastrack asks this court to that thejudgment). Althoughto
bond, argumentnot it has no in its briefstatutory presentedwas a

12-G:30, IIwas to rule that RSAexplaining why Judge Coffey correct
2000) such,the Asrequirement.would the PDA from bond(Supp. exempt

that the bond wasJudge’s rulingwe decline to reconsider Abramson’s
307,v. 124 N.H. 309Hampton,See Daboul Townstatutorily required. of

waived).(1983)(issues not briefed are deemed
the theargues’next that the terms of itself waivedFastrack bond

in :18. 447:17statutory requirementsnotice set forth RSA 447:17 and RSA
reads:

bond, any person, corporationTo the benefit of the firm orobtain
shall, completiontheany daysclaim ... within 90 afterhaving

of file inproject by contracting party,and the the ...acceptance
superior countythe office of the clerk of the court for the -within

ifprincipally performed, any politicalwhich the contract shall be
the thecontracting party,subdivision of state is a a statement of

claim, sent mail thecopy by bya of which shall forthwith be office
surety.is filed to the principalwhere it and

“shall, yearRSA 447:18 further that the claimant within onestipulates
claim, file in the court... to enforce hisfiling petition superiorafter such a

surety.” generalclaim... to the and “Pursuant to rulescopy principalwith
construction, command,a requiresof the word ‘shall’ is whichstatutory
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Doucet, 680,mandatory Cityenforcement.” Manchester v. 133 N.H. 683of
(1990).

notice,The a proceduredefendants’ bond contained different for
requiring that the claimant written notice of its claimprovide to the owner
and ninety days completion,contractor within of and notice to surety,the
contractor, thirty daysand owner within if no is forresponse received the

Significantly,claim. the bond itself requiredid not with theany filing
superior court. Judge Abramson found that withcompliance the terms of
the bond was to providesufficient notice because the defendants waived
the statutory terms via the inclusion of different terms in the bond.

(1952).Fastrack’s argument relies upon Petition 97 N.H.ofKeyser, 404
case,likeKeyser, the apresent involved statutorily required bond issued
404,aby time,contractor. Id. at 410. theAt the requiredstatute the

claimant to furnish notice to the principal suretyand “within ninety days
after material,the claimant to performceases labor or furnish and athat
petition year.” however,shall be filed within itself,one Id. at 409. The bond
provided withpersons “direct principalcontacts” to the right“a direct of
action against the Principal Surety.”and Id. 408.at The court thatheld the
bond’s alanguage created common-law ofright action for the claimant
against the principal surety,and and waived the statutory notice
procedure to which they 407,would Thus,otherwise be entitled. Id. at 409.
a claimant with direct contacts could sue the principal and surety without
providing any statutory notice. Id. at 409.

presentThe distinguishablecase is because of languagethe of the bond.
13 ofParagraph the defendants’ bond the following provision:contained

When this Bond has been furnished to comply with a orstatutory
other legal requirement in the location where the construction
was to be performed, any in thisprovision Bond conflicting with
said orstatutory legal requirement shall be deemed deleted

provisionsherefrom and conforming to such otherstatutory or
legal requirement shall be deemed incorporated herein. The
intent is that this Bond shall be construed as a statutory bond
and not as a common law bond.

The language anticipates maythat the bond be used inboth contexts
where it is statutorily andrequired, in contexts where it not. Ifis used in a

context,non-statutory if, case,the ofterms the bond control. But as in this
the bond is statutorily required, the bond states that any conflict between
the terms of the bond and statute inare resolved favor of the statute. The

bond, thus,notice terms within the are “deemed deleted” if they conflict
with those in the statute.
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in“statutory legal requirement”the orargues phraseFastrack that
statutorytheencompasstoonly interpreted13 beparagraph should

(i.e., 447:16), not theRSA andthat the be furnishedrequirement bond
conflict”arguesIt that no “trueincluded thereafter. alsoprovisionsnotice

it isof the and statute becauseprovisionsthe notice bondexists between
requirements. Both of thesecomplya claimant to with bothpossible for

13however, the in thatignore paragraphmandatearguments,technical
by shall berequiredthat Bond [when statute]intent is this“[t]he

a law Claimantsa and not as common bond.”statutoryconstrued as bond
of RSA'subject statutory proceduresof to the noticestatutorya bond are

bond, readThus, of the defendants’languageand RSA 447:18. the447:17
include, waive, statutorythewhole, to rather thanas a must be construed

132, 135Cray,Co. v. 105 N.H.FidelityAmericannotice Seerequirements.
(1963) by claimant when “nomust be followed(statutory proceduresnotice

waiver”).... to constitute ainterpretedin could beprovision bond...[the]
ofit with the termsargues substantially compliedthatfinallyFastrack

it file claim with the447:18. failed to aAlthough447:17 and RSARSA
tocourt, that claim thethe statute would forwardwhich undersuperior

447:17, it accomplishedRSA Fastrack thatsurety, arguesand seeprincipal
suretyto anddirectly principalnotice theby providingthe same end

Indeed, the not thatdisputedefendants dostatutorywithin the deadlines.
of Fastrack’s claim.timely actual noticethey received

“[fjailure447:17, to complyof RSA we held thatformer versionUnder a
a of shall be filedthat statement claimstatutory requirement!]with the

Fidelityis held American Co. v.usuallya fatal.”designated party...with
so, the ofrejectedIn we doctrinedoing expresslyN.H. at 136.Cray, 105

statutorythat in giving“Our law is well settledcompliance.substantial
strictlymust observed.” Id.of the statute berequirementsnotice the

Co. v. Williams ConstructionEnglandto New CulvertpointsFastrack
(1963), EnglandCo., as an to this rule. In Newexception105 N.H. 235

Culvert, the ofrequirement [a“failed to with literalcomplythe claimant
before,by filing its claim with the Stateformer version of RSA 447:17]”

238.within, ninety prescribed by law. Id. at Weday periodthan therather
aheld, however, authority premature... thatthat is substantial“[t]here

to dismiss therequirements,”the and refusedstatutorywillfiling satisfy
506,Id.; State, 115 N.H. 507-08v.Newportclaim on this basis. see also

(“In notice,(1975) of transmissionthe actual of the modereceiptface of
the that[providingthe of statuteunimportant purposebecomes since

satisfied.”);of isregistered mail]the State meansbynotice be sent to
1997)(1st28,Co., 131 F.3d 32 Cir.George Hyman Const.United States v.

(“While is havemandatory,to courtsrequirementthe noticeadherence
Miller Act [ain with the terms of theinformality complyingallowed some
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requirementfederal bond to RSA the methodanalogous regarding447:16]
served.”).beby notice mustwhich

First,Fastrack’s reliance on cases formisplacedthese is two reasons.
Culvert, dicta,of prematurethe discussion in New is as thefiling England

fully complied provisionscourt found that the claimant with the notice of
447:17,newly governthe RSA the court foundamended which to the case.

(unclear239; State,Id. at N.H.Newport v. 115 506 whether statutecf.
case).by Likewise,for notice mail to the theproviding registered applied

that, 447:17,other cases cited Fastrack unlike RSA areby involve statutes
strictly Co.,not construed. See American 105 N.H. at 136.Fidelity

Second, the indeficiency alleged Englandwhereas New Culvert
merely notice,involved a ofpremature delivery here the claimantproper

any clerk,has failed to file allnotice at with the court thesuperior
statutorily designated is,party. See RSA 447:17. ifPremature notice

moreanything, advantageous respondentto the than notice thewithin
timestatutory window. See Lumber & Coal v.Waterbury Coogan,Co. 48

(Conn. 1901).204, 205 reason,A. For prematurethis notice that is “in form
in claim,... strict compliance with the statute” is not fatal to inthe even

cases where the statuteunderlying strictly Cary-­must be construed. See
899-90 (Ill.Fullenwider, 899, 1894).Lombard v.Lumber Co. 37 N.E. Aside

however,from special circumstance,this we have not anycountenanced
Co.,violations of the of Fidelityletter RSA 447:17.See American 105N.H.

at (filing134-36 statement of claim with state severalagency months after
bond).statutory deadline fatal a claimis to under the

actual,Fastrack also contends that the it provideddirect notice to
principal statute,the suretyand fulfills the ofpurpose the which tois

provide timely, undisputed claimant, however,notice to the Theparties.
must follow justnot the butpurpose, “plainthe and unequivocal language”

Naum, (1958).of the 367,statute. v. 101 case,Naum N.H. 369 In this the
legislature has afiling superiorestablished claim with the court theas

ofmethod ensuring timely and notice to the andundisputed principal
surety. filingThe the one-yearalso tolls claimant’s of forstatute limitation
petitioning the superior court under the bond. See RSA The fact447:18.
that Fastrack apparently accomplished compliedthis end and with the

bydeadlines other does not statutorymeans excuse its violation of the
Naum,mandate. See 101 N.H. at 369 (holding filingthat a certified check

probatewith the anfollowing substantiallycourt failed toappeal comply
bond,statutorywith a a thoughmandate to file even check thethe met

purpose”“obvious of the statute and all practical purposes“for is as good
bond”). reason,security as any For this we find that Fastrack failed to

meet the notice ofrequirements RSA 447:17 and RSA 447:18.mandatory
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issue, discuss the otheron this we need notthe casewe decideBecause
in theirby appeal.raised the defendantsissues

Reversed.

Dalianis, JJ.,Broderick, Nadeau concurred.Brock, C.J., andand

judicialHillsborough-southern district
No. 2002-552

Club, Inc.Lone Pine Hunters’
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HollisTown of

7, 2003Argued: May
July 2, 2003Opinion Issued:

(AndrewProlman, P.A., onPrunier, of Nashua A. Prolman&Leonard
for plaintiff.and theorally),the brief

defendant, noDobmo, P.A., Milford, for the filed brief.of&Drescher

(BruceMiddleton, P.A., W.McLane, of Manchester&Graf, Raulerson
brief, forFelmly orally),and Mr.Parent on theand L.Felmly Jennifer

the intervenors.

intervenors, known as “ResidentsBroderick, an associationJ. The
Hollisresidents ofTheir and various individualDefending Homes”

J.)Superior(Residents), (Hampsey,from the order of the Courtappeal
(ZBA) in theadjustmentofzoningof the boardvacating two decisions

(town), ZBA denied theThe first decisionof the defendant.Town Hollis
(Club), from aClub, Inc.Lone Pine Hunters’plaintiff,of the theappeal

it forapply specialto arequiringboard of selectmendecision of the town’s
for agranted requestthe Club’sZBA decisionThe secondexception.

We reverse and remand.special exception.
1966, purchasedIn the Clubfacts.followingrecord thesupportsThe

zones,in a residentialin located twoacres of land Hollis118approximately
fordistrict, and aapplieddistrict and a recreationalagriculturaland

togame club andas a fish andpropertyto use theoccupancycertificate of
building inspectortownstructure. Theexistingto anbuild an addition


