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of written explanationswitnesses’ statements and oral of them was
reasonably tolikely incriminating] State,elicit response”); Drury[an v.

(Md.567, 2002)793 A.2d 571 defendant tire(showing goodsiron and stolen
informingand him these items would fingerprintedbe held to be

interrogation).
for interrogation Ferro,The test is an one. 472 atobjective N.E.2d 14.

While the Court in Innis noted that this notdoes mean “that the intent of
irrelevant,” Innis,the police 7,is 446 n.U.S. at 301-02 the Court said that

the subjective intent of the police may particular policeshow that a
practice is designed to elicit an incriminating and thusresponse

interrogation.constitutes Id. The Court did asay policenot that officer’s
after-the-fact testimony that he did intendsubjectively not to elicit an
incriminating should inresponse carry significant weight objectivethe
analysis.

Because the police byviolated showingMiranda the bank surveillance
photos defendant,to the I would remand case superiorthis to court to
determine whether her subsequent Miranda waiver and confession were
tainted. See generally Aubuchont, (1996).State v. 141N.H. 206

that,I agree onFinally, the facts presented, policethe officer’s comment
regarding bail did not render the defendant’s Miranda orwaiver

involuntary.confession

Nadeau, J., joins in the dissent.
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(P.Lowell,LLP, Massachusetts Scott BrattonofSpringer,Bratton &
plaintiffs.and for theorally),on the brief

Steere, P.A.,& of BedfordGetman, SchulthessStagey, Tamposi,
brief,(Edwinna A. on the and Ms.and Jill DeMelloC. Vanderzanden

for the defendant.orally),Vanderzanden

from order of theinterlocutory appealis anBrock, C.­ This anJ.
(Lewis, J.) motion to dismiss thethe defendant’sdenyingCourtSuperior

defendant,Ct. R. 8. Theinjury.for See SUP.personalclaimsplaintiffs’
hergrantedhave motionEastman, that the court shouldarguesDonna

file suitfailed to withinTerry Donnelly,the Maria andplaintiffs,because
(1997);See 508:4the statute of limitations. RSAthe time allowed under

R. and remand.SUPER.Ct. 2. We reverse
dismiss, themotion we assumerulingreview the on this toofUpon

of v.appeal. Guglielmofor thisfollowing purposesfacts to be true
309, (2002).WorldCom, accept the statement of the case148 311 WeN.H.

2, 1999, thestatement. Id. On Juneinterlocutory appealin thepresented
a Thethe involved in car accident.and one of wereplaintiffsdefendant

31,a of summons oncompleted Mayand executed writplaintiffs’ attorney
Countythe Office.2002, Rockinghamsent it for service to Sheriffsand

defendant, court,the priorthe nor filed withuponThe was not servedwrit
2, Thethe of limitations on June 2002.expirationto the of statute

15, 2002, in onon and the writ was filed courtwas served Junedefendant
17,2002.June

a to that the hadalleging plaintiffsdefendant filed motion dismissThe
order,of In the trial courtnot with the statute limitations. itscomplied

of entryof the writ nor the date of the writnoted that neither the service
ran; the notstatute of limitations hence hadplaintiffoccurred before the

(Rule 2).Court 2 The courtSuperiorwith 508:4 and Rulecomplied RSA
however,dismiss,to after it the Preface to theapplieddenied the motion

Rules, ofallows the court to waive theSuperior applicationCourt which
CT. R. Preface. Theany good justice require.rule as cause and SUPER.

completedhad the writ and sent it toattorneycourt found that because the
2, 2002,the for June the action initiated withinsheriff service before was

v.the statute of limitations consistent with Desaulnierthree-year
336, (1995). Furthermore,District, it140 N.H. 338Manchester School
the and theplaintiffs’that the was aware of claims thatnoted defendant

attorney’sto with Rule 2 was attributable to theplaintiffs’ complyfailure
thejustice requiredIt concluded that waiver ofand mistake.inexperience

of 2.application Rule
. dismiss,on motion to weruling“In the trial court’s areviewing

legala basis relief.”allegeddetermine whether the facts as establish for
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(2001).669,Krueger,v. N.H. 671 “We will not the146 disturbScheffel
offindings they evidentiary supportthe trial court unless lack or are

erroneous as a matter law.” “The trial court has inof Id. broad discretion
&determining whether to waive its rules.” R.J. Berke Co. v. J.P. Griffin,

Inc., 449, 452(1978).118 N.H. We will not reverse the trial court’s decision
id.; Lambert,absent an exercise of See v.unsustainable discretion. Statecf.

(2001)295,147 N.H. 296 of(explaining unsustainable exercise discretion
standard).

RSA 508:4 in thatprovides, pertinent part, personal actions be“may
only within 3 of actbrought years complainedthe or omission of.” The

defense,ofstatute limitations is an affirmative and the defendant bears
Bruk,the proving 180,burden of that it v.applies. Glines 140 N.H. 181

(1995). The not anstatute does define when action has “brought.”been
2, however,Rule purposesstates: “For of complying with the statute of

limitations, an action shall be deemed commenced on the of ofdate service
writ,the or entry writ,the date of of the whichever event first.”occurs

Under this approach, maywrits be withentered the court either toprior
service of process 2,or after service of Ruleprocess. which became

1,2001,Septembereffective bright-lineestablishes a test in contrast to the
former common law beginsrule that an “action when a or hisplaintiff
counsel a withcompletes writ the intention to itcause to be served on the

Desaulnier,defendant.” omitted).140 at 338N.H. and(quotation emphasis
toThe Preface the Superior Court Rules allows the court to waive the

application of ofany the court rules. SUPER. Ct. R. Preface. The Preface
broadened, 1,2000.was effective January itFormerly, allowed the court to

grant relief where, accident,from failure to withcomply any rule to“due
mistake or misfortune and not through neglect, justice so requires.”

(amended 1999).SUPER. Ct. current,R. Preface The broader Preface
goodstates: “As cause appears justiceand as may require, maythe court

Super.waive the application Preface;of Ct.any rule.” R. see also Perron
Aranosian, 92, (1986)v. 128 N.H. 94-95 different(noting analysis of

clerical error under former Preface to Superior Court Rules and District
and Municipal 1.1,Court Rule which waiver “goodallows of rules for cause

omitted)).justiceand as may require” (quotation
contexts,In other we have emphasized justice proceduralover

Drew, 55, (2003).technicalities. See Whitaker v. L.A. 149 N.H. 59
limitations,Compliance however,with statutes of is not a mere procedural

technicality. purposes limitations,Given the of theyof statutes fromdiffer
other procedural Inc., 6,rules. Keeton v. Hustler Magazine, 131 14N.H.
(1988). Non-compliance with statutes of limitations is an affirmative

Glines,todefense an action. 140 N.H. at 181. Statutes of limitations
“represent legislature’sthe attempt to achieve a balance among State
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againstgenerallycourts and defendantsin both forumprotectinginterests
period during plaintiffswhichinsuringin a reasonablestale claims and

Keeton, 131 N.H.causes of action.”on otherwise soundmay recoveryseek
Furthermore, to theexpediteof limitation are designed“[statutesat 14.

Investments, Inc. Townof v.justice.”administrationorderly ofWolf
omitted).(1987)303, The main(quotation129 N.H. 305Brookfield,

antimelyto ensure notice toof of limitations arepurposes statutes
Allard, 604, 607138 N.H.N.H. Div. Human Services v.party,adverse of

claims, Villageor West Gate(1994), and eliminate stale fraudulentto
(2000).Dubois, 293, “The statute of limitationsN.H. 298Assoc. v. 145

legitimatelythe defendant havemaydeadline after whichestablishes a
time it ismind; recognizes periodthat after a certain ofof it alsopeace

to his defense toattempt piece togetherthe torequireunfair to defendant
J.,Desaulnier, dissenting)140 at 341 (Thayer,an claim.” N.H.old

omitted).(quotation
rule, strictlywe tocommon law adheredEven under the previous

of limitations.with the statuteassessing compliancedeadlines when
(1982).424, 426 have also122 N.H. WeHosp.,v. Weeks Mem.Hodgdon

theof the statute of limitations andagainst “judicial repealcautioned
tohoc, varyrules that would from casejudge-madeof adsubstitution

atcase.” Id. 427.

case, properly bringthat the failure toIn this the trial court found
counsel.to and mistake ofinexperiencethe claim was attributable

the the courtknowingfor content of rulesAttorneys responsibleare
(1998).LaRoche, 845,142 847to their actions. DeButts v. N.H.applicable

for determininga rulebright-lineRule 2 was in order to establishadopted
Weof the statute of limitations.purposeswhen an action is commenced for

case, good cause norcircumstances of this neitherconclude that under the
Therefore, for the trial courtRule 2. it was errorsupports waiver ofjustice

motion to dismiss.denyto the defendant’s

Reversed and remanded.

JJ.,Nadeau, Duggan,Broderick, Dalianis and concurred.


