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(SusanHeed, McGinnis,attorney generalPeter W. P. on theattorney,
brief and fororally), the State.

defender,Landya McCafferty, Dover,assistant ofappellate by brief and
for theorally, defendant.

Dalianis, defendant,J. The Geraldine Spencer, appeals from her
(1996),conviction of one count of see 638:1forgery, RSA and one count of

(1996).theft by taking,unauthorized see RSA 637:3 She argues that the
J.)(Smukler,Superior Court erred by denying her motions to suppress

prher e-Miranda poststatement and silence and her -Miranda confession.
Arizona, (1966).See Miranda v. 384 436U.S. We affirm.

The following facts were at the suppression hearing.adduced Detective
Kristian andKelley Sergeant Kevin Keenan went to the defendant’s house
to arrest her for forging checks stolen from a customer at a grocery store.
After the defendant was told that she was forbeing forgery,arrested she

it,”stated that “she didn’t anythingknow about “didn’t whyand know she
beingwas professedarrested.” The defendant her innocence and told the

theyofficers that had better know what werethey doing. She was taken
into custody, handcuffed and policeescorted to a cruiser. Sergeant Keenan
testified that the defendant “yellingwas that we had the wrong person”
while “trying pullto fromaway us” because didn’t to“[s]he want be taken
into custody.”

In response, Sergeant Keenan showed the defendant bank surveillance
photographs in which persona who appeared to be the defendant was
cashing said,a check and is your picture.”“[T]his The defendant calmed
down and told the police that she had children and did not want to go to
jail. KelleyDetective testified atthat that point, Sergeant Keenan stated
that “if you’re us,withcooperative we will the factexplain youthat do have
three kids and do what we can to try to make sure that you get back to

kids,those make that recommendation to the judge [you go]when for
arraignment.” The defendant was calm and for thequiet remainder of the

thetrip policeto station.
Miranda,At the station, thepolice defendant was read her rights and

agiven Miranda waiver form on which she marked that she understood
right.each She then waived her Sherights. was interviewed for

approximately one hour and to chargedconfessed the crimes.
trial,Prior to the defendant filed a motion to hersuppress post-

Miranda, confession, claiming that her waiver was not a knowing,
voluntary and intelligent waiver “the policebecause Gilford threatened
that unless gave released,she a statement she would not be that herso
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asserted that she woulduncared for.” The defendantchildren would be left
threatened.had she not beenhave her statementsgivennot

policethat thearguedthe defendant alsosuppression hearing,At the
theshowingto herwarnings priornot herby givingviolated Miranda

totrial court denied the motionThephotographs.bank surveillance
defendant,the but it diddid not threatenpolicethat thesuppress, finding

The defendantphotographs.the issue of the bank surveillancenot address
that the of thearguing showing photographsto reconsiderfiled a motion

itfor the of Miranda becauseinterrogation purposestowas tantamount
defendanttheincriminating response. Accordingly,to elicit anlikelywas

thebeingto her shown“everything subsequentthat saidargued [she]
denied the motion. TheThe trial courtsuppressed.”should bephotographs

convicted, followed.appealand thisdefendant was
I, Article 15that her under Partargues rightsthe defendantappeal,On

of the Federaland the Fifth Amendmentof the State Constitution
inthat her and silencearguesShe statementsConstitution were violated.

photographsshown the bank surveillancebeingthe cruiser afterpolice
violated MirandaSergeantbecause Keenansuppressedshould have been

herelicitingof ininterrogationin the functionalby engaging equivalent
subsequenther waiver andfurther that Mirandaresponse. arguesShe

have becausesuppressedat the station should beenpoliceconfession
either the first Miranda violationarguesShe thatvoluntary.neither was

or a coercedsubsequent police promiseher waiver and confessiontainted
waiving rights confessing.her into her and

under the Stateargumentseach of the defendant’sWe first address
(1983),Constitution, Ball, 226, and cite federal124 N.H. 231-33State v.

analysis.aid in our Id.opinions only to

I. Pre-Miranda statement and silence

a custodialduringthe maderesponsesBefore defendant’s
her, the mustagainst prove,be as evidence Stateinterrogation may used

doubt, her constitutionalthat she was warned ofbeyond a reasonable
statementsany subsequentthose and thatrights, rights,that she waived

Johnson,See State v.voluntarily intelligently.made andknowingly,were
(1995). in573, that the defendant wasquestion140 N.H. 577 There is no

Thus, thethe surveillancecustody photographs.at the time she was shown
theSergeant interrogatedKeenanfirst issue we review is whether

photographs.her the surveillanceby showingdefendant bank

deferred tointerrogation,of we havereviewingIn a determination
standard, factualand itslegalthe trial court if it theapplied appropriate

of theweightnot to the manifestcontrarywere sufficient andfindings
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Dedrick, 218, (1989), denied,evidence. See State v. 132 N.H. 226 cert. 494
(1990). Ford,In light holdingU.S. 1007 of our in State v. 144 N.H. 57

however,(1999), we find necessary clarifyit to our standard of review. In
Ford, we held custody“[b]ecausethat the ultimate determination of [in
Miranda requires application legalcases] an of a standard to historical
facts, it is not merely questiona factual but a mixed of andquestion law
fact,” 62,id. at and accordingly reviewed the trial court’s ultimate

novo, Likewise,determination of custody de id. at 63. whether the
defendant subjected interrogationwas to is a mixed ofquestion law and

See, Moreno-Flores, (9thfact. e.g., 1164, 1168United States v. 33 F.3d Cir.
1994); Juarez, (N.M. 1995).241, 244 Thus,State v. 903 P.2d Ct. whileApp.
we will continue to defer to the trial court’s factual unlessfindings they are
contrary to the weight evidence,manifest of the we will review the
ultimate Juarez,determination of interrogation de novo. See 903 P.2d at
244; Ford,see 144also N.H. at 63.

Interrogation for purposesMiranda occurs where “a inperson
custody subjectedis to either express or its functionalquestioning
equivalent.” Innis, (1980).291,Rhode Island v. 446 U.S. 300-01 The
functional equivalent of interrogation includes words or“any actions on

(otherthe of thepart police than normallythose attendant to arrest and
custody) that the police should know are reasonably likely to elicit an

(footnoteincriminating response omitted).from the suspect.” Id. at 301

The defendant argues that Sergeant Keenan’s use of the bank
surveillance photographs was the equivalentfunctional of interrogation.

disagree.We Sergeant Keenan’s in responseaction to the defendant’s
repeated questions about the basis for her arrest and claims of innocence
cannot be considered interrogatory. Courts have held that a police officer’s
response to certain inquiries by the defendant does not constitute
interrogation See,under Innis. e.g., Briggs, 737,United States v. 273 F.3d

(7th 2001);740-41 (1st78,Cir. United States v. Conley, 156 F.3d 83 Cir.
1998); Benton, 642, (3dUnited States v. Cir.), denied,996 644F.2d cert.

(1993); (1st510 U.S. 1016 3, 1993).United States Taylor,v. 985 F.2d 8 Cir.
Benton,In for example, the court admitted the defendant’s response to a

police officer’s ofexplanation why the beingdefendant was arrested
because explanationthe responsewas a to the questionsdefendant’s about

Benton,his 643,arrest. 996 F.2d at 644. In Taylor, the court concluded
- -that the questiondefendant’s “why this happeningis to me?” awas

direct request for an explanation as to why she was under arrest. Taylor,
Thus,985 F.2d at 8. the court held that policethe officer’s response to the

question was not the functional ofequivalent interrogation. Id.
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didn’t know shecase, whystated that “shethe defendantIn the present
andaboutarrested,” anything forgery,”didn’t know“that shebeingwas

they doing.” Sergeantwhat were“had better knowthat the officers
“tryingthat the defendant washearingthe suppressionKeenan testified at

Thecustody.”to be taken intous” and “didn’t wantawayto frompull
in an to calmphotographs attemptshown thethat she wasofficers testified

arrest, incriminatingnot to elicit anthe basis for herexplainher down and
(9th 1984)1228,Crisco, F.2d 1232 Cir.v. 725United Statesresponse. Cf.

arrest,(where evidence to theincriminating explainonagent commented
officer’sof While theinterrogation).not the functional equivalentaction

conclusive, it is relevant inis notshowing photographsintent in the
functional ofequivalentthe action was thedetermining whether

(D.N.H.911,F. 916Supp.States v. 813interrogation. Lynch,See United
1993).

showingthatKeenan should have knownsay SergeantWe cannot that
to elicit anreasonably likelythe wasphotographsthe defendant

waywere not shown in a thatTheincriminating response. photographs
defendant, v.from the Shedelbowerresponsean affirmativerequired cf.

(1991),(9th 1989), denied,Estelle, 570, cert. 489 U.S. 1092885 F.2d 573 Cir.
confusionapparentin to the defendant’sresponsebut rather were shown

(where officerarrested, police273 F.3d at 740-41being Briggs,over cf.
him,to actionhappenabout what wouldresponded suspect’s questionto

Moreover, we see no reasoninterrogation).not the functional ofequivalent
herhave the defendant to ceasewhy Sergeant expectedKeenan should

that led tobeing chargesof innocence. Even after told theprotestations
innocence andarrest, questioncontinued to claim herher the defendant

concluded that thereasonablyKeenan could haveSergeanther arrest.
in a similar manner. Statewould to therespond photographsdefendant Cf.

(1992). sum,401, In find no error in the135 N.H. 403-04 weGuajardo,v.
and thus thesuppress,the defendant’s motion totrial court’s denial of

admitted.properlythe wasviewing photographsdefendant’s toresponse

subsequentII. Miranda waiver and confession

and subsequentthat her Miranda waiverarguesThe defendant
inviolation of MirandaSergeanttainted Keenan’sbyconfession were

State v.generallySeephotographs.her the bank surveillanceshowing
(1996). However, hold that theAubuchont, 141 N.H. 206 because we

not elicited in violationunwarned statement and silence weredefendant’s
Miranda, argument.of we need not address this

wasrightsthat her waiver of Mirandaarguesthe defendantFinally,
inrecognizance bailpromise personalcoerced a to obtainby police

the defendantsuppress,In her motion toexchange cooperation.for her
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comment, us,withargued cooperativethat the officer’s that “if weyou’re
canexplain you trywill the fact that do have three kids and do what towe

kids,to youmake sure that back to those make that recommendationget
to [you arraignment,”the when for a threat coerced herjudge go] was that

confessing.into her and On shewaiving rights appeal, arguesMiranda
that this statement was a which had the same effect.promise coercive

concepts different,While the of threat and arepromise prompting
concern over whether hasargumentthe defendant’s been seepreserved,

(1997)Cole, 519,State v. 142N.H. (arguments523 not raised below are not
review),preserved for theappellate argumentdefendant asserted at oral

that, case,in interpretedthe comment beproperlythis officer’s could as
either or Inpromise. words, urgesa threat a other the us todefendant

ifreview the trial court’s as the court had denied motion toruling her
suppress because it found that the anddefendant’s Miranda waiver

not by policeconfession were coerced a Because Statepromise. the does
not theargue argument preservedthat defendant’s not appellatewas for
review, accordingly.we will review the trial court’s ruling

“Our State Constitution State torequires prove beyondthe a
thatreasonable doubt the defendant’s statements were voluntarily.made

voluntaryWhether a confession is is of theinitially questiona fact for trial
court, decisionwhose will not be unless it contraryoverturned is to the

evidence,manifest of the as theweight lightviewed in most favorable to
Aubuchont, 142, (2001)the State.” State v. 147 N.H. 146 and(quotation

omitted); Sullivan, (1987)citation 64,see also State v. 130 69N.H.
(applying same standard when trialreviewing findingcourt’s on

waiver).ofvoluntariness Miranda “To voluntary,be considered a
confession must be the ofproduct essentiallyan free and unconstrained

violence,threats,choice and not be by promisesextracted direct or implied
sort,of ofany by any Monroe,or the exertion improper influence.” v.State

(1998)142 857, omitted),N.H. 864 (quotation denied,and brackets cert. 525
(1999).U.S. 1973

“In determining confession,the voluntariness of the the trial court must
examine oftotality Beland,the the surrounding circumstances.” v.State

(1994).735,138 N.H. 737 The existence dispositiveof a is not ofpromise
(1984).the ofquestion voluntariness. State v. 124 434Reynolds, 428,N.H.

“Rather, theall facts must be examined theirand nuances toassessed
whether,determine in making the promise, the exerted such anpolice

influence on the defendant that will[her] was overborne.” Id.
The trial court found that after the policedefendant calmed down in the

cruiser, Sergeant Keenan “stated to thesomething effect of ofbecause
[the thecooperating[,] policedefendant’s] intended to herask for release
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Thus, commentSergeanttrial court Keenan’son P.R. the construedbail.”
promiseto rather than as a incooperation,as the defendant’sresponsea
trialargues that the courtfor future The defendantexchange cooperation.

Detective testified thatfinding Kelleyerroneous becausemade an factual
he wouldyou’reKeenan the defendant thatSergeant cooperative”told “if

thecooperating”-her than of her as courthelpto rather “becausetry
However, againstthat is notcourt’s-findingconclude the trialfound. we

Kelley testifynot thatweightthe manifest of the evidence. Detective did
quote.of a direct InSergeanther recollection Keenan’s statement was

statement, tofact, that theKelley SergeantDetective testified Keenan’s
know, can,we’ll do what we 'and we’ll make that“youeffect of

recommendation, has]understand that defendant three[thethat we
children,” to calmresponse becomingwas made in the defendant’s and

in theget lightshe wanted to back to her children. .Vieweddiscussing how
State,to this Sergeantfavorable the characterization of Keenan’smost

trial thatsupports finding Sergeantthe court’s Keenan’sstatement
a to the conduct.responsecomment was defendant’s

toof the officer’s comment herthe-timingThe defendant argues that
the coercion.subsequent productrenders her waiver and confession of The

to aargues likelydefendant that an offer is more to have coercivehelp
a and confession if made to thesubsequent prioreffect on Miranda waiver

Elbert, 1,afterdefendant’s Waiver rather than it. State v. 125 N.H. 11Cf.
(1984) (waiver because, the reflectedinvoluntary part,not in record that

it). However,waiver, notleniencythe mention of came after the before this
is in a topolice promise helpnot a case the conditioned thewhich

upon obtaining incriminating Ray,defendant an statement. State v. 489
(Neb. 1992) (a558,N.W.2d 565 defendant’s statement is inadmissible if

totality policeof the circumstances shows that offered -a benefit in
statement).a Theexchange immediately-for officer’s comment came after

the and calm. Because theprotestingthe defendant ceased arrest became
neither was to obtain aattemptingcomment was'made while officer

•defendant, the had alreadythe and because defendantstatement from
do,she to was to down and stopdone what had been asked which calm

arrest, unlikelyher it she would theprotesting interpretedis that have
beingas for a future Miranda waiver and confession.promisestatement a

Moreover, we torecognizedhave that offers inform other authorities
of typesthe defendant’s are not as coercive as other ofcooperation

such as for or Seepromises, confidentiality immunity.those State v.
(1989).McDermott, 495, Here, Sergeant131 501 Keenan merelyN.H.

atjudge arraignmentoffered to make -a recommendation to the the to
addition,her“try” obtaining personal recognizanceto assist in bail. In the
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ofcircumstances the defendant’s waiver andremaining subsequent
alsoconfession indicate that the defendant was not coerced. The one-hour

Carroll,excessively long.interview was not 138 N.H. at 695. There wasCf.
food,violence,no of of ofdeprivationevidence threats intimidation or

circumstances,ofsleep. totalitywater or id. Under the we concludeCf.
that the was not coerced theby waivingdefendant officer’s comment into
her rights confessing.Miranda and

III. AnalysisFederal Constitutional

The no greaterFederal Constitution offers the defendant protection
than does the State Constitution under these circumstances. See Colorado

157, (1986)v. 479 U.S. 168-69 of theConnelly, (applying preponderance
standard); Ford, Thus,144evidence N.H. 60. reach theat we same result

on all issues under the Federal as we do under StateConstitution the
Constitution.

Affirmed.

C.J.,Brock, Broderick, J., concurred; Duggan, J.,and with whom
J.,Nadeau, joined, dissented.

Duggan, J. dissenting. Because I conclude that the bankshowing
surveillance tophotographs the defendant Iinterrogation,constituted
respectfully dissent.

628, (1986),In v. Dellorfano,State 128 N.H. 633-34 we theadopted
definition ininterrogationof announced Innis,Rhode Island v. 446 U.S.

(1980).291

“[I]nterrogation” under onlyMiranda refers tonot express
toquestioning, but also orany words actions on the thepart of

(otherpolice than those normally attendant to arrest and
custody) that the police should know are reasonably likely to
elicit incriminatingan fromresponse suspect.the The latter

ofportion this definition focuses theprimarily upon perceptions
of suspect,the thanrather the intent of the police____But, since
the police surely cannot be held accountable for the
unforeseeable of actions,results their words or the definition of
interrogation can extend only to words or onactions the ofpart
police officers theythat should have were reasonablyknown
likely to elicit an incriminating response.

(footnotesInnis, omitted).446 U.S. at 301-02 inWe noted thatDellorfano
Innis court interpreted“[t]he the term ‘interrogation’ broadly.”

128Dellorfano, N.H. at 633-34.
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Innis, officers had arrested Innis wereIn the two whopolicewhile
station, they about thepolice exchangedthe commentstransporting him to

a nearbyof schoolmissing shotgun posethat could to studentsdanger a
at Innis theInnis, “interrupted446 U.S. 294-95.for children.handicapped

where the waspolice gunand volunteered to show theconversation”
interrogationId. The Court held that there had been nolocated. at 295.

anothing dialoguethe ... more than between“conversation wasbecause
302.no from invited.” Id. atresponse [Innis]the two officers to which was

Here, contrast, directly bythe the defendantby police confronted
picture.”“This is to thisshowing saying, your Upher the andphotographs

persistentlyhad and her innocence.point, loudly proclaimedthe defendant
and withloquaciousnessthe defendant’s the dramatic confrontationGiven

of the should have known that sheguilt, policeevidence heroverwhelming
reasonably likely responseit her would berespondwould and that was

incriminating.
held is no wheninterrogationis unlike the cases which have thereThis
bya the defendant.” States v.police inquirythe “to direct Unitedrespond

(7th 2001) (where737,273 739 Cir. defendant asked whatBriggs, F.3d
co-defendant, menresponseofficer’s that “bothhappen policewould to

possession interrogation);with of cocaine” not Unitedchargedwould be
(where(1st 1998)78, 81, 83F.3d Cir. askedv. 156 defendantConley,States

him,tell evidence hadinspectors they againstto him whatpostal
during of not thebystatements blurted out defendant recitation evidence

(3dBenton, 642,of States v. 996 644interrogation); United F.2dproduct
1993) (where, nothingCir. in to officer “didresponse inquiry,defendant’s

arrested,”why beingmore than he was did notpolicedefendant]tell [the
(1st3, 6-7,in United States v. 985 F.2d 8engage interrogation); Taylor,

1993) (where anddefendant asked she had been arrestedpolice whyCir.
likeyourofficer “You can’t be onpolice replied, growing dope property

that,” not the- ofincriminating productdefendant’s statement
interrogation).

case, in aIn this it is correct were not shownphotographs“[t]hethat
defendant,”that an theway responseaffirmative fromrequired cf.

(9thEstelle, 570, 573 1989),885 Cir. but the test underShedelbowerv. F.2d
Innis is not so narrow. It is sufficient if the conduct “wouldpolice
encourage incriminatingto make some spontaneousdefendant][the

1984)(N.Y.Id.; see, Ferro, 13,472Peopleremark.” v. N.E.2d 16-17e.g.,
(showing furs stolen from decedent’s residence held to bedefendant

(Me. 1991)Nixon, 66,interrogation); (showingState v. 599 A.2d 67
702Uganiza,defendant sketch of crime scene was State v.interrogation);

1352, (Haw. 1985) that the(“policeP.2d 1355 officer should have known
in the formpresentation apparently overwhelming inculpatoryof evidence
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of written explanationswitnesses’ statements and oral of them was
reasonably tolikely incriminating] State,elicit response”); Drury[an v.

(Md.567, 2002)793 A.2d 571 defendant tire(showing goodsiron and stolen
informingand him these items would fingerprintedbe held to be

interrogation).
for interrogation Ferro,The test is an one. 472 atobjective N.E.2d 14.

While the Court in Innis noted that this notdoes mean “that the intent of
irrelevant,” Innis,the police 7,is 446 n.U.S. at 301-02 the Court said that

the subjective intent of the police may particular policeshow that a
practice is designed to elicit an incriminating and thusresponse

interrogation.constitutes Id. The Court did asay policenot that officer’s
after-the-fact testimony that he did intendsubjectively not to elicit an
incriminating should inresponse carry significant weight objectivethe
analysis.

Because the police byviolated showingMiranda the bank surveillance
photos defendant,to the I would remand case superiorthis to court to
determine whether her subsequent Miranda waiver and confession were
tainted. See generally Aubuchont, (1996).State v. 141N.H. 206

that,I agree onFinally, the facts presented, policethe officer’s comment
regarding bail did not render the defendant’s Miranda orwaiver

involuntary.confession

Nadeau, J., joins in the dissent.
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