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J.Stephen Judge, acting attorney general (Kelly Ayotte,A. associate
attorney general, on the brief and fororally), the State.

Johnson,Christopher defender,M. chief Concord,ofappellate briefby
and orally, thefor defendant.

Plch, brief,Vaclav by pro se.

Nadeau, defendant, Plch,J. The Vaclav appeals first-degreehis murder
conviction, J.) (1)thatarguing the Trial Court in:(Groff, failingerred to
suppress hestatements made during interrogationcustodial and after his

of right counsel; (2)invocation the to thatfinding he was adequately
of (3)informed his toright have counsel present questioned;while being
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by-a supportedseized to warrantfailing suppress pursuantto evidence
search; (4) evidence thatillegal limitingin a andpriorobservations made

medication. We affirm.prescriptionthe victim had used
trial court for ofby purposesas found thefollowingWe recite the facts

20, 1999,On asuppress. Julymotions toruling on the defendant’s
in inheadless, Piscataquogwas found the Riverbodydismembered

Stetson, autopsyand anMaryThe was identified asManchester. victim
by multiple stab wounds.that her death had been causeddetermined

ex-wife,5, Plch, him1999, reportedthe DonnaOn defendant’sAugust
the nextpolice againPlch called themissing to the Manchester Police. Ms.

apartment.tothat an be sent the defendant’sand asked officermorning
the defendantthat she hadn’t seendispatcherShe informed theapparently

missingof waslarge carpetthat a sectionin a month andapproximately
from his bedroom.

obtainapartmentwas to the defendant’s toJean Roers sentOfficer
someattempt-to-locate report. obtainingAfter basicinformation for an

Plch, why she had mentionedfrom Ms. Officer Roers askedinformation
tocall Ms. Plch then the doorrug police. openedthe in her to themissing

PlchRoers followed. Ms.bedroom and walked in. Officerthe defendant’s
carpetof had been cut and pointedRoers where a sectionshowed Officer

the andtackle was scattered around roomfishingout that the defendant’s
missing.that contained it wasbag usuallythe

suspicious, Officerdisappearancethe details of the defendant’sFinding
praydivision of her belief that the defendantRoers informed the detective

at andapartmenta Detectives arrived thehave been the victim of crime.
policeand defendant’s roommate. The obtainedMs. Plch theinterviewed

apartment apartment building’sthe and thewritten consents to search
building’s managerroommate and thecommon areas from the defendant’s

respectively.
floor ofa search warrant for the firstappliedThe for and obtainedpolice

apartment.the defendant’s The searchapartment building, includingthe
evidence blood evidenceincludingto the warrant uncoveredpursuant

of the defendant and the victim.profilesconsistent with DNA
10, 1999, Actinga issued for the defendant’s arrest.AugustOn warrant

Austin, Texas,in Lieutenantthe wason information that defendant
and arrested him.Putney and Detective flew thereSoucy

in policethe defendant a stationPutneyLieutenant interviewed
of eachrights by readingHe the defendant hisinterview room. advised

form, seeDepartment’son the Austin Police Mirandaright listed
(1966), if heArizona, asking436 and the defendantv. 384 U.S.Miranda

counsel, followingtherightthe toregardunderstood that With toright.
place:conversation took
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MP It a toOkay. says you right lawyer presenthave the to have
youadvise you prior during any questioning. youto Do[sic]

that?understand

VP Miran.

—youOkay. lawyer okay,MP If are unable to hire a if you
— have, ah,can’t afford a lawyer you righthave the to you

—righthave a to have a to tolawyer appointed you advise
you toprior during questioning.and any

Yeah,VP what does that mean?

one,MP That means if youthat can’t afford what ishappens
—uh, court,you inapply youcan fill out an aaffidavit

saying youfinancial affidavit that can’t lawyerafford a and
the will you.court one forappoint

VP Mmm.

MP You understand that?

VP Yeah.

signedThe defendant the Miranda waiver form and the interview
proceeded for approximately forty-five minutes. At that point, the

lawyer.”defendant stated: “Now I want my followingThe thencolloquy
occurred:

MP You awant lawyer?

VP Yeah.

MP You can have lawyer,a webut know what happened that
night Billy. you’llget lawyer.And a This goingwas to be an
opportunity, I guess youfor to try to convince us of the
person But,are.you really gonnathat’s not happen. And
you know You’rewhat? all done. We can’t to you anytalk
longer Billy.

—1,1VP

Billy, me,MP look at just look at me listen aand to me minute.
Okay? We can talk any longer.not to ayou You asked for
lawyer. And I to byhave theplay rules. You understand
that?

VP Ya.
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to,likemore As much as I’dyou anyask questions.MP I cannot
wantyouheart andchangeI that. If have a ofyoucan’t do

and us knowman want to be letyouto and be theupstand
rest,can thenfamilyare so thatbody partswhere those

youthatyou down stairssomebody goto tell whenyou have
Wego you.to We cannot totalk the Detectives.want to

tosomething say,to You haveyou any longer.cannot talk
to talk to theyouthem that wanthave to tellyou

youDo understand?Detectives.

IVP understand.

twentyapproximatelyalone in the room forwas then leftThe defendant
chargeand informed him of thePutney returnedminutes until Lieutenant

exchange:faced, followinghe which theprompted

But, you? just youI want tocomplaint againstis theMP this
withbeing chargedYou’reOkay?make that it’s clear.sure

murder, death ofyouThat caused theokay?degreesecond
chest,thestabbing her times inMary multiplebyStetson

states, okay? Do haveyouthisokay? complaintThat’s what
that atany with all?questions

right?life prison,VP That’s

notWell, judgethe is to the and we’reupAhh. penaltyMP
— Younot there understand?yet.there we’reyet

VP Mmm.

— that?youIt’s serious understandMP

It’s serious.Veryserious.VP

life is serious----Taking somebody’sIt isMP serious.

later, SoucyDetective and Austin Policeforty minutesApproximate
room. Thebookingto thetook the defendantThompsonDetective

to Detectiveincriminatingmake statementsbegan to potentiallydefendant
not tospeakthat he couldinformed the defendantimmediatelywhoSoucy,

attorney.an The defendant neverthelessrequestedhim hadbecause he
Soucyto at that time. Detectivetwice that he wanted talkindicated

thetheythat finishThompson proposedwhoconsulted with Detective
Thompsontime to think. Detectivethe defendantbooking process giveand

the unit andextension of homicidetelephonethen the defendant thegave
if he wished to talk.officers call stillbookingtold him to have the
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Meanwhile, the detectives to the homicide unit where Detectivewent
Soucy spoke telephone Hampshire attorney general’swith the Newby

Upon attorney general,office. advice of an assistant Detective Soucy
brought the defendant back to an room to allow him ainterview chance to
speak. The defendant was read his herights,Miranda which waived.

interview,During the ensuing the defendant made incriminating
statements, including whererevealing disposedhe had of the missing body

Theparts. again daydefendant was also interviewed the next after an
additional Miranda waiver.

The defendant moved to suppress his statements to the detectives in the
(1)Texas oninterviews the thatgrounds Lieutenant conductedPutney:

the equivalentfunctional of theinterrogation of defendant after he had
counsel; (2)requested and failed to “adequately accurately”and inform the
of rightdefendant his to have counsel present during questioning. The

trial court denied the motion. On appeal, the defendant contends that the
rulingscourt erred in its grounds.on both

In each of theconsidering defendant’s State and Federal Constitutional
claims, we Constitution,first address his claims under Stateour and cite

opinions guidance Ball,federal for only. 226, 231, 233See State v. 124 N.H.
(1983). “When reviewing a trial court’s on aruling suppress,motion to we
accept the court’s findingstrial factual they supportunless lack in the

clearlyrecord or are erroneous. Our ofreview the trial court’s legal
however,conclusions, Roache, 45, (2002)is de novo.” State v. 148 N.H. 46

(citation omitted).

The defendant rightsasserts violations of his to processdue and
counsel, protectionsand of againstthe self-incrimination under the Fifth
and Fourteenth to theAmendments I,Federal Constitution and Part
Article 15 of Statethe Constitution. The arguesdefendant that the trial
court erred in admitting his custodial statements to the inpolice Texas
because the officers failed to scrupulously honor his invocation of the right
to counsel. theBoth United SupremeStates Court and this court have
developed procedural toprotections be adhered duringto custodial

Roache,interrogations. 48;See 148 N.H. Miranda,at 384 U.S. at 474.
Accordingly, before interrogating persona in custody, policethe must

silent,inform him “hethat has a toright remain that heanything says can
will against him,and be used and that he a right Roache,has to counsel.”

148 N.H. at “If48. the individual states hethat wants an attorney, the
interrogation Miranda,must cease until an attorney is present.” 384 U.S.

474; Nash, (1979).at see also v. 728,State 119 N.H. 731 “Interrogation,”
for Miranda purposes, encompasses not only “express questioning” but
also “its equivalent.” Innis,functional 291, 300-01Rhode Island v. 446 U.S.
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(1980). partthe of'is, includes words or actions oninterrogation “anyThat
(other custody)tonormallythan attendant arrest andthe those that-police

anreasonably likely incriminatingto elicitthe know arepolice should
omitted).(footnote TheId. at 301 “functionaltheresponse suspect.”from

the ofprimarily perceptionsof term “focusesequivalent” upontheaspect
the at 301.police.”the than the intent of Id.suspect, rather

statements to thePutney’sfound that OfficerThe trial court
not constitute therighthe to counsel diddefendant after invoked his

regard to the conversationWithinterrogation.functional ofequivalent
defendant, heldthe trial court thatthe thecomplaint againstabout

the him was not the effectivecharge againstdefendant of“advising the
in v.ruling.We find no error that Enochofequivalent questioning.” Cf.

(7th 1995), denied, 8291490,70 1500 Cir. 519 U.S.F.3d cert.Gramley,
(1996).

however, ruling respecttrial court’s with todisagree,We with the
The courtbody parts.about the victim’sPutney’sLieutenant statements

stated:

in thatPutney’s entiretyIt is from Lt. comments theirclear
perception,were not from the defendant’sthe remarks

immediatelyHe andlikely response.to elicit a wasreasonably
to would not andspeak, questioninginstructed not thatforcefully

continue, provided lawyer.he would with acould not and that be
Putney’s did elicit athat Lt. comments notsignificantIt is also

statement,a fromcomprehendis difficult to howresponse____It
to beencould be found haveperspective,the defendant’s

not,andlikely incriminating response yetelicit anreasonably to
fact, until later.produce responsein such a two hours

(Citation omitted.)
so,was fromprevented doingthe did not orrespond,That defendant

■commentsPutney’sthe whether Lieutenantquestiondoes not answer
toreasonably likelyis evokepolicethat the should knowpracticewere “[a]

Innis, 446 U.S. at 301. Inan fromincriminating response suspect.”[the]
words, and their effectPutney’sof Lieutenant statementsother the nature

separateare issues.
have known that Lieutenantpolicethat the shouldWe conclude

likely incriminatingto evoke an“reasonablystatements werePutney’s
Innis, 446 at 301. The comments weresuspect.”from U.S.response [the]

body parts.elicit location of the victim’sdesigned to thespecifically
to thatprovidedid not want the defendantAdmittedly, policethe

if he wanted to reveal thataway, and instructed him thatrightinformation
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to them to them as theyinformation he would have contact later could no
Nevertheless,longer with him. were tospeak the comments intended

the topersuade change updefendant “have a of heart” to “stand andand
you tellingbe the man to be” theby partswant detectives where the body

were.
factually Williams, (1977),This case is similar to Brewer v. 430 U.S. 387

in which the whilepolice, transporting suspected followinga killer his
arraignment, sought body by statingto elicit the location of victim’s inthe
part:

And, since we be rightwill area thegoing past waythe on into
Moines, IDes feel that we could stop body,and locate the that

the of little should aparents girlthis be entitled to Christian
burial for the girllittle who was snatched from themaway on
Christmas and murdered. And I feel stop[E]ve we should and

it on inway waitinglocate the rather than morninguntil and
totrying come back out after a snow storm possiblyand not

able to it at all.being find

omitted). case,Id. (quotationsat 392-93 As in this the detective tosought
delay suspect’s responsethe “I notby stating: youdo want to answer me. I
don’t want to it anydiscuss further. Just it as ridingthink about we’re

omitted). Nevertheless,down the road.” Id. 393 (quotationat the Supreme
Court concluded “[t]herethat can be no serious [thedoubt ... that

anddeliberately designedlydetective] set out to elicit information from
— —just[the suspect] surelyas as and more ifperhaps effectively than he

formallyhad interrogated him.” Id. at 399.

As Brewer toright guaranteedinvolved the counsel by the Sixth and
Amendments, 397-98,Fourteenth see id. at it is not here.controlling

Nevertheless, we find that the Supreme Court’s assessment theof
detective’s intent supports our conclusion that Lieutenant alsoPutney
“deliberately and designedly set out to elicit information from” the

Moreover,defendant. Id. while the detective’s actual intent notis
indeterminative the inquiry, Arizona,Edwards see Edwards v. 451 U.S.

(1981),477 we Thus,have found it inrelevant. Dellorfano,State v. 128
628, 634 (1986),N.H. we noted that when policea officer entered the cell

block and called out namea known to be the nickname of the perpetrator
crime,of a is“[i]t obvious so in prompt[the officer]that did order to an

incriminating Weanswer.” then concluded verythat the officer “at the
least should have known hethat was reasonably likely to draw an
incriminating Id.; Innis,response.” see also 446 atU.S. 302 Wen.7.

findsimilarly that the police should have known that the deliberate
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alikely to elicitreasonablyof information used here would besolicitation
that the violated the ofAccordingly, policewe conclude dictatesresponse.

failing interrogationInnis cease of the defendant.byMiranda and to

interrogation attorney present,of the without anContinuation
however, anyautomaticallynot render statement obtaineddoes

Miranda, that therecognizedSee 384 U.S. at 475. We haveinadmissible.
a for isstatements made after counseladmissibility requestof custodial

Arizona, 451in Edwards v.by the Court’s decisiongoverned Supreme
Edwards,(1983).155, 157477. 123 N.H. UnderBeaupre,U.S. See State v.

counsel, hismayhis to admitright“if the invoked courtsaccused
(a)he initiatedonly findingon thatquestioningto furtherresponses

(b) and intelligentlywith the andpolice, knowinglyfurther discussions
Illinois, (1984);91,he Smith v. 469 U.S. 95rightwaived the had invoked.”

(1984).1, 10Elbert, 125also v. N.H.see State

the defendant himself initiated furtherThe trial court found “that
law, after thewith the Under Newpolice.” Hampshirecommunication

counsel, beyondthe must aright proveinvokes his to Statedefendant
with Seeany police.he initiated further conversationreasonable doubt that

Elbert, N.H. at 10.125

the must be “initiatedhave said that defendant’s statementWe
him, by Beaupre,the 123 N.H. atsolelyby any prompting police.”without

to himthat Lieutenant commentsargues Putney’s158. The defendant
right improper prompting.his the to counsel constitutedafter invocation of

however, only Beaupreare of thepolice, partactions theImproper by
fall thein did not withinBeaupreThe defendant’s statementinquiry.

was “as the result custodialexception because it madeEdwards of
rule, mustThus, policeto the the notBeaupreId. violateinterrogation.”

the causethat must also beprompting, promptinginonly engage improper
See id.police.of further discussions with theof the defendant’s initiation

the untilfurther discussions with policeThe defendant did not initiate
Putney’sa half after Lieutenant comments.one and hoursapproximately

the Mirandawent over defendant’sPutneyAt that Lieutenantpoint
tell want to tell“Okay. Why youdon’t us whatagain youand stated:rights

bodylocation theimmediatelyThe not reveal the ofus.” defendant did
Rather, nighthis of the events thehe to narrate version ofbeganparts.

later, PutneyLieutenant asked theSome timethe victim was killed.
Themissing body parts, right?”“You know that she’s somedefendant:

told thePutneythat. Lieutenant thenclaimed not to knowdefendant
bodythetryit that to locate victim’simportant theydefendant that was

think that.asked the defendant to aboutfor her sake andparts family’s
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—was, “I I remember IresponseThe defendant’s immediate wish could
that,for some afterdon’t remember.” The interview continued time with

continuing remembering bodydefendant to of thedeny disposingthe
parts.

theFinally, coaxing police,after much an hourby approximately
the second and a half after Lieutenantbeganafter interview and two hours

comments,Putney’s policetold the where theimproper the defendant
body parts the time and the defendant’ssignificant lapsewere. Given

denials, conclude defendant’s initiation of dialoguecontinued we that the
by Putney’swith the not Lieutenantpolice prompted improperwas

Thus,comments. evidence the trial on thesupports findingthe court’s
Elbert,of at 10.issue initiation. See 125N.H.

We next must determine whether the “knowinglydefendant and
the afterintelligently right” previously invokingwaived to counsel that

Smith, law,at 95.right. 469 U.S. Under New the State mustHampshire
prove beyond a reasonable doubt that the defendant advised of“was his

them,herights;Miranda that understood and waived each of including his
to ofpresencethe counsel that heright during questioning; and then made

Elbert,voluntarily.”a statement 125 N.H. at 10. aWhether waiver was
knowing, intelligent and isvoluntary by totalitydetermined the of the

Benoit, 6, 15 (1985).circumstances. See v.State 126 N.H. New Hampshire
also requires counsel,law that once the has rightdefendant invoked his to

waiver, written,subsequent Nash,his whether oral or express,must be see
733,N.H.119 at “in the sense that the defendant expresslyreferred to the

orright question it,”answered Elbert,a that referred to 125N.H. at 9.
The transcript theof second interview reveals that theafter defendant

readwas his rights again,Miranda he expressly stated that it was his
choice to talk to the detectives agreedand that he to talk atwished that
time without a lawyer, thus thesatisfying requirement. Nash,Nash See

733; Chrisicos, 546, (2002).119 N.H. at State v. 148 N.H. 550 Incf.
addition, the trial court found that the defendant knowingly, intelligently
and voluntarily rights.waived his “Recognizing that a trial court is in the

positionbest to theweigh witnesses,of the willcredibility notwe reverse
findingits on ofthe issue waiver unless the weightmanifest of the

evidence, when in State,viewed the mostlight favorable to the is to the
contrary.” Prevost, 647, (1997)State 141 omitted).v. N.H. 651 (quotation

The trial court videotapesreviewed of the three interviews and
determined that “the defendant toappeared fully what thecomprehend

articulate,detectives told Hehim. was and questionsasked when he did
(1994).not understand.” 397,State v. 138Stayman, N.H. We401 alsoCf.
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lapse Putney’sthe hour a half between Lieutenant commentsnote that and
police, duringof discussions with theand the defendant’s initiation further

by supportwith his ex-wife thetelephone,which the defendant talked
test,conclusion, of the circumstances that .thetotalityunder the

Aubuchont, 142,v. 147 N.H.voluntary.defendant’s waiver was StateCf.
(2001). the tolightthe evidence in most favorable theUpon reviewing148

ofState, finding knowing, intelligentthat the trial court’s awe conclude
the of thevoluntary contrary weightis not to manifestand waiver

evidence.
rulingthat trial court erred in that hearguesThe defendant next the

his counsel whileright present beinginformed of to haveadequatelywas
“requirethat notWe have noted our State Constitution doesquestioned.

for the privilege againstcode of self-any specific procedures protecting
Roadie, 148 N.H. at 48during interrogation.”incrimination custodial

omitted). approach,therefore the under our StateadoptWe(quotation
Constitution, isreviewing given, inquiry simplythat in the warnings “[t]he

areasonably convey rightsthe to his aswarnings suspectwhether
195, (1989)492 203by Eagan,Miranda.” Duckworth v. U.S.required

omitted).and(quotation brackets
that confused him topolice by referringThe defendant contends the

during questioningto him to andright lawyer priorboth his have a advise
him, and, helawyer appointedto a for when asked forrightand his have

Thus,to theclarifying only right appointment.an theexplanation,
he cannot be to have understood eitherargues presumeddefendant that

disagree.Weright.
revealssequence warningsof entire of Miranda thatExamination the

presenceread to of counsel andactually rightsLieutenant thePutney
the after eachseparately, askingof defendantappointment counsel

Putneythat Lieutenant reiterated inright.whether he understood While
it encompassed havingcounsel thatreading right appointmentthe to of

factduringcounsel before and that doespresent questioning,appointed
clear that heacknowledgementnot cast doubt on the defendant’s

Rather,him. the priorthe read toright previouslyunderstood
notindicates that what the defendant did understandacknowledgement

counsel,of a Lieutenantright right Putneythe to thatappointmentwas
argument.Thus we theadequately rejectthen defendant’sexplained.

argues Putney’s explanationThe Lieutenant ofdefendant also that
onlythatof counsel he could obtainright appointment impliedthe to
“inhe to New and could court.”got Hampshire applycounsel once back

didPutney’scourt that Lieutenant “statements notThe trial found
unspecifiedto counsel to somerightlink the defendant’simpermissibly
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police. See v.interrogation by Prysock,future time” after the California
(1981).355, Putney explicitlyU.S. We Lieutenant statedagree.453 360

toright present “priorthat the defendant had the have counsel totwice
find Nor do weduring any We therefore no error. findquestioning.”[and]

any byother of the interview cited the defendant indicate hisportionsthat
to this conclude theright. Accordingly,failure understand we that

of hiswarnings given adequately rightthe defendant informed him to
counsel.

The defendant next contends that the trial court erred in tofailing
the evidence obtained in the search of hissuppress pursuant toapartment

search The that priorthe warrant. trial court held Officer Roer’s search of
the defendant’s bedroom was because neither the ex-illegal defendant’s

norwife his roommate had consent to a Theauthority to search. court then
stated: “When through prior illegalinformation obtained a search is

warrant,contained in an affidavit searchsupporting remedya the in New
information,theHampshire is to excise obtained andunlawfully then re-

toexamine the affidavit determine whether the iswarrant nonetheless
supported by probable Accordingly,cause.” the excised fromcourt the

missing carpetaffidavit information about the and the defendant’s fishing
and thegear, held that warrant was nevertheless supported by probable

cause.
The arguesdefendant that the trial court violated New Hampshirethe

and United failingStates Constitutions in to suppress the evidence
obtained theby search warrant. theSpecifically, arguesdefendant that the

test,trial court should have used the “critical element” rather than the
test,“excise and toignore” determine whether in theinclusion warrant

affidavit of prior illegalinformation obtained in the search invalidated the
warrant.

The defendant contends that requiresthe critical element test that we
consider, ignore,rather than the illegally presentedobtained information
in ofsupport the warrant. He that theargues test mandates that the
evidence be suppressed illegally-obtainedthe“[i]f information is
important, ifand the untainted information does verynot itselfby clearly

probableestablish cause.”
The defendant claims that the originatedcritical element test in United

(1974).Giordano,v.States 416 U.S. 505 Giordano dealt with the
of evidencesuppression through interceptionobtained of wire

communications in violation of the in IIIprocedures specified Title of the
Omnibus Crime Control and Safe Streets Act of 1968. See 18 U.S.C.A.

(West 2003);§§ Giordano,2510-2520 2000 & Supp. 416 U.S. at 507-08.
There, the Supreme Court thatclearly [suppression]“[t]hestated issue
does not turn on the judicially exclusionaryfashioned rule aimed at
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rights,of Amendment theupon provisionsviolations Fourth butdeterring
Giordano, Thus, if,at theof III.” 416 U.S. 524. even as defendantTitle

asserts, fashioned a “critical element” inSupremethe Court test
inGiordano, applyto see it would the case before us.we howfail

court settled in the so-calledapplyingThe trial followed our law
onpart illegallyand test. warrant based in seizedignore” “[A]“excise

there other evidence tolong enoughevidence is nonetheless valid so as was
(1985).570,Cimino, Thus,cause.” 126 574establish State v. N.H.probable

of a issued affidavitvalidity referencingto the search warrant on antest
evidence, reviewing excises theseized the court taintedillegally

remaining information to determineinformation and examines the
Stearns, 475,130probablewhether it cause. State v. N.H.establishes Cf.

(1988). persuades toNothing484 cited the defendant us abandon thisby
test.

As does the trial court’s determination thatchallengethe defendant not
by probableand the warrant wasignore supportedunder the excise test

The trial court’s denial of the defendant’scause, gowe need not further.
apartmentfrom his is affirmed.suppressmotion to evidence

claims, theAs constitutional we reach sameto all of the defendant’s
underthe Federal as our State Constitution. Seeresult under Constitution

(waiver of ofEdwards, rights right451 U.S. at 484-85 after assertion to
(6th 1999) (initiation833,counsel); v. 199 F.3d 842 Cir. ofBrigano,Hill

denied, (2000); Duckworth,529 U.S. 1134 492interrogation),further cert.
Veillette,warnings);U.S. of States v.(adequacyat 203 Miranda United

(1st 1985) (excise test), denied,899, ignore778 and cert. 476F.2d 904 Cir.
(1986).U.S. 1115

that the erred inargues limitingthe defendant trial courtFinally,
victim In hisprescription drugs.evidence that the had used second

Texas, the stated that he and thepoliceinterview with the in defendant
nightat his on the she wasdrinking heavily apartmentvictim were

he and her if she had anythingand that had a headache askedmurdered
took,pills, theyfor him white which he andgaveit. He said she some

hething wakingThe next he said remembered wasdrinking. upcontinued
on Hecarpet.the to find bloodstain his claimed thatmorning largenext a

stuff,”and he notup pillsscrewed with the alcohol and didbeing “so
dismemberingthekilling body.remember victim or her

limine, introduce evidence thatsought, byThe defendant motion in to
usedregularly purchased, possessed prescriptionthe victim and

to his statement thatpainkillers,stimulants and corroboratetranquilizers,
consumed,hehim,the in with the alcoholpills gavethe victim combination

alleged investigationout. The defendant that of themade him black
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victim’s murder “revealed regularlythat she and unlawfully used
Xanax,such asprescription drugs Percoset and Ritalin.” In his

limine,motion insupplemental the defendant identified two ofsources
(1)evidence theregarding victim’s use of inprescription drugs: that a

search of the victim’s on theapartment day body discovered,her was the
(2)police vials”;found “multiple drug and that an acquaintance of the

victim told a defense investigator that “on multiple occasions” the victim
had asked him “if she could have his [P]ercosets.”

The trial court ruled the evidence inadmissible under New Hampshire
404(b).Rules of Evidence 403 and The court stated:

The defendant producecan no evidence that these particular
drugs can cause black Furthermore,outs. the defendant
admittedly had consumed sufficient alcohol to cause him passto
out. This evidence is certainly priorevidence of bad acts on behalf
of the victim. The court finds that the probativeminimal ofvalue
this evidence is substantially outweighed by the ofdanger unfair
prejudice.

The determination whether the probative value of certain evidence
is substantially outweighed by the ofdanger unfair prejudice is a matter
within the discretion,trial court’s and we will not disturb that
determination absent an unsustainable exercise of discretion. See State v.
Berrocales, 647, (1996);140 N.H. Lambert,649 295,State v. 147 N.H. 296
(2001) (explaining standard).unsustainable ofexercise discretion “To
establish that the trial court committed an unsustainable exercise of
discretion, the defendant must demonstrate that the court’s ruling was
clearly untenable or unreasonable to the prejudice of the defendant’s
case.” D’Amelio, 341, 343(2002)State v. 148N.H. omitted).(quotation

The defendant argues that the trial court could have reduced the
prejudicial effect of the evidence by excluding reference to the illegal
nature and the victim’s use of the drugs, while still allowing evidence as to
their possession by and availability trial,to the victim. At the court allowed
the defense to question a police officer about the drug vials found at the

apartment. Thus,victim’s notwithstanding the trial court’s in limine
ruling, the first ofpiece evidence the defendant identified in his
supplemental motion in limine was admitted. As for the piecesecond of
evidence, we fail to see how it could be introduced without revealing the

ofillegality the drug Moreover,victim’s use. the defendant offers nothing
to bolster the value,evidence’s minimal probative as found by the trial
court. We conclude that the trial court committed no unsustainable
exercise of discretion.
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Affirmed.

Dalianis, JJ., concurred.Brock, C.J., andand Broderick
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