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Brock, C.J. Derosia,The Leopetitioner, appeals Superiorthe Court’s
J.)(Smukler, petitiondenial of his for habeas corpus, arguingwrit of that

priorhis burglary predicateconviction cannot serve as a theft conviction
for the purpose triggeringof the enhanced RSApenalty provision of
637:11,11(b) (1996).We affirm.

The petitioner was of one ofconvicted count stolenreceiving property.
(1996) (amended 2001).See RSA 637:7 637:11,in onRelying part RSA

11(b),which makes a theft a felonycrime class B where has“[t]he actor
services,”been twice before convicted of of orpropertytheft the courttrial

sentenced the topetitioner an extended in prison.term the State The
petitioner subsequently petitionfiled a for writ corpus,of habeas
asserting, among other things, that his for1980 conviction withburglary
the topurpose commit theft notwas a “theft” crime for the ofpurpose
sentence enhancement. The courttrial concluded theburglarythat with
purpose to commit theft contained both the mens rea the reus ofand actus

and,a theft crime accordingly, denied the motion. This appeal followed.
“In statutorymatters of this courtinterpretation, is the final arbiter of

the ofintent the legislature expressedas in the words of a statute
Hatt, 246, (1999)considered as a whole.” State v. 144 N.H. 247 (quotation

omitted). not, however,New Hampshire does follow the common rulelaw
that criminal are (1996).statutes to be strictly construed. RSA 625:3
Rather, our task is to construe the Code provisions “accordingCriminal to
the fair import of their terms promoteand to justice.” Id.

The issue before us is propertywhether “theft of or setservices” as
11(b)forth 637:11,in RSA encompasses burglary with the purpose to

commit theft. The defendant thatargues burglarythe statute criminalizes
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and, therefore, cannot as abuildinga serveentryunauthorized into
“theft” conviction.predicate

embezzlement, falselarceny,as”includes “such“Theft” crimes
extortion, 687:1stolen RSAreceiving property.blackmail andpretense,

(1996). merelythe illustrativeas’ render list of crimes“The words ‘such
Partlow, (1977).78, 81State 117N.H.rather than exhaustive.” v.

in its sense couldburglary genericnot whetherWe need decide
noted, “Had petitioneras As the trial courtserve a “theft” conviction.prior

a crime other thanof with the to commitburglary purposebeen convicted
Here, however,theft, not as a theft crime.”might qualifysuch a conviction

to commit theftonly purposeare with theburglarywe asked whether
for purposes.a theft offense sentence enhancementqualifies predicateas

conclude, “theft,”definition of thatstatutoryconsistent with the broadWe
to theft is a theft crime for theburglary purposewith the commitpurpose

(1985).815,126Harper,See v. N.H. 819penaltyof enhancement. State
we affirm.Accordingly,

forthe that his convictionIn his notice of defendant assertedappeal,
rights to duehis State and federal constitutionalfelony theft violated

issues,he not theselaw. Because did brief constitutionalprocess of
648, 652State 142 N.H.however, Mountjoy,we deem them waived. See v.

(1998).

Affirmed.

J.,J., concurred; HORTON, retired, assigned underNADEAU, specially
490:3,concurred; DALIANIS,J., dissented.RSA

ofDalianis, interpretationI with thedissenting. disagree majority’sJ.
(1996), cannot637:11,11(b) burglaryand would hold that the crime ofRSA

637:11,thatpurposesas conviction for of statute. RSApredicateserve a
11(b) felonyin that a constitutes a class B ifprovides, part, “[t]hetheft

services, aof of or aspropertyactor twice before convicted thefthas been
indeciding burglaryA whetherfelony or class misdemeanor.” While not

forpredicate penaltya offense“genericits sense” constitutes
theenhancement, burglarythe that the crime of withmajority holds

theft for ofpurposestheft is the of a crimepurpose equivalentto commit
637:11,11(b).RSA

635:1,1 (1996), in that:part,RSA provides,

building occupiedA if he enters a orperson guilty burglaryis of
thereof,structure, or section withoccupiedor securedseparately

therein____to a crimecommitpurpose
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chapter burglaryAs the title of RSA 635 is an “unauthorizedsuggests,
entry” crime. While that a to commitrequires purpose“[t]he statute a
crime be of crime isproven[,] [p]roof completionof successful a not

(1983). Indeed,required.” Meloon, 257,v. N.H. oneState 124 259 can be
635:1,1,of withconvicted the to commit theft under RSAburglary purpose

result,ever completing portionwithout the theft of the crime. See id. As a
disagreeI with trial burglarythe court’s conclusion that to commit theft

contains the same mens rea actus a theftand reus of crime.
I recognize that the of State’s Criminal Codeprovisions our are

according“construed to the fair of their terms toimport promoteand
Hill, 568, (2001) omitted);Statejustice.” (quotationv. 146 N.H. 575 RSA

(1996).Nevertheless,625:3 ininterpret statutorywe accordancelanguage
575,Hill,with its usage,common 146 N.H. at and will not add words that

include, Halt,legislature 246, 247(1999).the notchose to State v. 144 N.H.
637:11, 11(b)a liberal ofinterpretationEven RSA does not support a

thatreading burglary purposewith the to commit theft becan used as a
637:11, 11(b).forpredicate offense enhancement under RSApenalty On

637:11, 11(b)the Icontrary, construe the oflanguage RSA as requiring
athat mustdefendant have been convicted ofpreviously completing the

services,crime of theft propertyof or crimes which specificallyare
described in chapterRSA 637. “Absent a consideration theof statute’s
legislative history, however, fail toI see how this court can presume
legislative intent that is not plain language.”otherwise clear from the State

Allard, (2002)702,v. (Dalianis, J.,148N.H. 709 dissenting).
uponBased the Iforegoing, dissent.respectfully
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