
569

Cheshire
No. 2002-483

Video,Route 12 Books &
(Designated Agent)Thomas Travers

v.

TroyTown of

Argued: 13, 2003March
Opinion 9, 2003Issued: June



570



571

Law, (KeriMarshall of East Kingston brief),J. Marshall on the and
Waldron, Doleac,Boynton, Scott, P.A.,Woodman & of Portsmouth

(Francis QuinnX. on the brief orally),and for the petitioner.

Femald, Little, (SilasTaft, Falby P.A.,& of Peterborough Little on the
brief and fororally), the respondent.

Nadeau, J. The petitioner, Video,Route 12 Books & appeals a Superior
J.)Court (Mangones, order dismissing its planning appealboard and

aaffirming decision of the Board,Town of Troy Planning which denied the
petitioner’s application for site plan review. We affirm.

The certified record reveals following 2000,the facts. May 3,On the
petitioner approached the planning board for a conceptual consultation
regarding its proposal to use a building as an adult-oriented book and
video store liveoffering entertainment. The isbuilding located in onTroy

12,the comer of Route which is Street,known as North Main and
Lawrence Road. The inbuilding is the Highway Business District and
zoned for commercial uses.

At the 3May themeeting, boardplanning gave the petitioner a site plan
application checklist,and it,reviewed the checklist with and advised it that
the proposed project would require majora site plan review. The planning
board also advised the petitioner that there were concerns about the status
of Road,Lawrence which it planned to use privateas a driveway. During
the remainder of May and June year,that the petitioner prepared its
application for site plan approval according to the checklist. It submitted

applicationthe 1,2000.for approval on July
1,On August 2000, the planning board gave notice of a two-part public

onhearing the application, 16,2000.scheduled for August The first part of
the hearing was scheduled to decide whether the application was complete.
The partsecond of the hearing was scheduled to receive public comment
on the application and decide if proposedthe site plan should approved.be
At the August 16 thehearing, boardplanning determined that the
application could not be considered complete until the petitioner could
show private ownership Road,of which,Lawrence it is agreed,now is a
class VI highway, and until the petitioner could show that the materials he
planned to sell were not obscene. The planning board voted to continue the

6,2000.tohearing September
At the September 6 hearing, after further discussion about the status of

Road,Lawrence the planning board unanimously decided to accept the
application as complete. The planning board then held publica onhearing
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themerits, relatingnumerous issues toaddressingapplication’sthe
statusuponaccurate based thesuch as whether it wasplansitepetitioner’s

Road, anddriveway accessproperwhether it containedof Lawrence
the andconsistent with usesspaces wereplanned parkingwhether the

vote, therejectedthe boardBy planninga 6-1plan building.floor of the
theduringits inaccuracies “as statedforpetitioner’s application

discussion.”
8,2000, to the petitionerboard sent a letterplanningOn theSeptember

its application:reasons for the denial ofidentifying three

atTroy yourthat Boardhereby Planningtheare notifiedYo.u
9/6/00, plan followingsite for thehearing youron deniedpublic

reasons.

not accuratethe board wassurvey plan presented1. The to
Road is hisassumed that the Lawrenceapplicantbecause the

boundaryall measurement [sic]that made theprivate property
wrong plan.on the

floorwere with therequirements plan2. inconsistentParking
with the application.that was submitted

sitein so thisdriveway approval question, plan3. access isThe
tocurb cut should have been issuedhas no for the whichapproval

Town, Troy.the of

25, letter, the2000, petitionerafter thisreceivingOn September
Thefrom the board.application planninga on itsrequested rehearing

Regional PlanningThe Southwestrespond.did notplanning board
Commission, Troythe Town of with planninga that assistsprivate group
issues, ahowever, to revise and resubmitgave petitionerthe directions

board, boardappeal planningor to theplanningnew to theapplication
request25petitioner’s Septembercourt. Thesuperiordecision to the
zoningto theasked the board decisionapparently appeal planningalso to

(ZBA). however, neither the boardAgain, planningadjustmentboard of
2001,3,JanuaryOnrequest.official to thisany respondednor other town

to theplan application planningthe resubmitted its sitepetitioner original
Regional Planning Commission’scomplyboard with the Southwestto

without furtherinstructions, was returnedapplicationbut this also
board’sappealed planningtheresponse. petitioner ultimatelyThe

Januarycourt in 2001.8,2000 to the lateSeptember superiordecision
(Town),court, Troythe Town of movedrespondent,At thesuperiorthe

that, the theto extentappeal, arguingthe petitioner’sto dismiss
board,the it was notplanningfrom act ofsuit was an anpetitioner’s appeal
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(1996). motion,RSA trial thistimely filed under 677:15 The court denied
however, the as thefinding planning ambiguousboard decision to whether

orupon planning regulationsdenial was based local ordinances.zoning
superiorThe ruled that theambiguities planningcourt these meant board

reasons for the because didinadequately petitionerstated its denial the
bringnot know to its to ZBA towhether the or the court.appeal superior

(h) (1996).676:4,1See RSA
dismiss,In theruling on Town’s motion to the trial nocourt made

statutorydistinction between the time frames for ofappellate review
issues at the ZBA and at thezoning planning superiorissues court. Cf.

Town, (2001).85, 88 Rather,v. Gilford, 147 N.H. the trial courtHoffman of
thefound entitled the to ZBAambiguity petitioner review and the ZBA
responded petitioner’s essence,never to the attempted In theappeal.

superior court ruled there was an adequatenot “decision” from the Town
charge petitioner violating statutoryto the with the time frame.

however,After a trial on the ofholding petitioner’smerits the appeal,
the trial court reversed its on theruling motion to dismiss uponbased our
intervening Hoffman,decision in 147 at InN.H. 88-89. we heldHoffman,
that when a planning board decision is based upon zoningboth and

issues,planning aggrieved bya party both the andzoning planning aspects
of that decision must follow the respective statutory forprocedures

ofappellate review andzoning planning preserve rights.issues to its atId.
This87-88. means that an aggrieved party may suchappeal a decision to

court,both the ZBA and the superior to neither the ZBA the superiornor
other,to onlycourt or one forum or the depending upon the nature of the

See 88.claim. id. at
Since the portions planningof this board decision based planningupon

issues were toappealednot the superior court within thirty days, see RSA
677:15, I 2002), the(Supp. superior court ruled that it did not have
jurisdiction over the petitioner’s claim. The trial court then ruled that
because the issuesplanning could not be challenged based upon
jurisdictional grounds, they presumedare to support the decision.
Therefore, that,the trial court iffound even the zoning issue were
meritorious, the planning uponissues based the site plan review
regulations would thesupport board’splanning decision and the
petitioner’s application would still be Finally,denied. the trial court ruled
that, ifeven it reached the ofmerits the petitioner’s appeal, at least ofone
the planning board’s forarticulated reasons denying petitioner’sthe
application thatsupported decision and ofmany planningthe board’s

for denyingreasons the application bywere supported evidence in the
record. This appeal followed.
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First, petitionerin theappeal.four issues thisThe raisespetitioner
petitioner’s planningthat the boardrulingtrial court’schallenges the

providedit theuntimely byfollowed all instructionswas sinceappeal
Second, challenges findingthe trial court’spetitionertheplanning board.

forapplicationthe sitedenying petitioner’sboard letterplanningthat the
Third,the theplanninga final decision of board.review constitutedplan

of denyingtrial reversal its earlier orderchallenges the court’spetitioner
dismiss, hearing petitioner’safter thethe board’s motion toplanning

Finally,of the thetaking petitioner’s property.and a viewappeal
to merits itstrial failure address the ofpetitioner challenges the court’s

byin bad not itsfollowingthe board acted faithplanningthatallegation
attemptsthe to itsthwarting petitioner’s rectifyand byown procedures

application.

decision,a board the trial court mustreviewing planningWhen
the is oron the record before it whether decision unreasonabledetermine

Windham,law. Star v. TownCorp.erroneous as a matter of See Vector of
(2001). decision,the490, reviewingWhen trial court’s we146 492-93N.H.

thepersona could have reached samewill then decide whether reasonable
at Ifbefore the trial court. See id. 493.upon the evidenceconclusion based

so, legallyit is erroneous. Seethe trial court decision unlessupholdwe will
id.

are interrelated and basedarguments uponfirst threepetitioner’sThe
alltogether. argumentsthem Thesejurisdictional so we addressgrounds,

it thejurisdictionthat lacked to addresschallenge rulingthe trial court’s
the toappeal petitioner complybecause failedpetitioner’smerits of the

from a decision of thestatutory filing appealwith for anthe deadlines
677:15,1.planning board. See RSA

matter, trial the planningan we with the court thatagreeAs initial
ansite constitutesdenying petitioner’s plan applicationboard letter the

setting groundsof the board forth theplanningfinal decisionunequivocal
Vector, 146 at planning rejectsfor Star N.H. 494. When a boarddenial. Cf.

(h)676:4,1 that the forrequires only groundsa RSAplan application,site
planningthe records theadequately upon‘”be stated ofdisapprovalsuch

(h)676:4,Vector, 494 I(quoting (Supp.Star 146 N.H. at RSAboard.’”
2000)). the of aWe held that a denial letter combined with minuteshave

id.;Seesatisfy statutorycan this seeplanning meeting requirement.board
(1990).K&P, 283, 290133of Plaistow,v. Town N.H.also Inc.

Here, forletter identifies three distinct reasonsplanningthe board
Vector, 494.Star 146 N.H. at Eachdenying application.the petitioner’s Cf.

in the minutes thesubjectof is the of extended discussion ofthese reasons
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6, planning2000 We theSeptember hearing. agree petitionerboard with
manythe minutes of the addressplanning meetingthat board do other

relating petitioner’s application,to the which could causeissues confusion
if the minutes are read in isolation. When read in with theconjunction

letter, however,planning unequivocalboard’s denial the minutes of the
meetingboard the of theplanning sufficiently apprise petitioner planning

reasoning provide adequateboard’s and an record of the reasoningboard’s
appeal.for us to review on See id.

arguesThe next that thepetitioner by reversingtrial court erred its
earlier denial of the Town’s motion to dismiss and that theruling

appeal waspetitioner’s untimely. petitioner’s assertions,to theContrary
however, the hadsuperior obligationcourt an to revisit onrulingits the
Town’s motion to dismiss when it became aware that ruling maythe be

(1993).incorrect. Dermody Gilford, 294,v. Town 137 N.H. 296-97Cf. of
superiorThe has dealingcourt no discretion when statutorywith time

Moreover,requirements jurisdiction.that confer id.See the issue of
subject matter jurisdiction may be raised at time inany the proceedings

jurisdictionbecause be alreadycannot conferred where it does not exist.
Lebanon, (1997).City 331,See K & J Assoc.v. 142N.H. 333of

The petitioner finally argues superiorthe court erred by dismissing its
record,onappeal this certified because the petitioner followed all of the

filing procedures bydirected the town officials and was materially
confused about whether the denial of its application was based upon zoning
or that,Weplanning irrespectiveissues. find of petitioner’s confusion,the

petitionerthe had an independent statutory obligation to file this inappeal
a timely 677:15,1.manner. See RSA

HampshireNew law requires compliancestrict with statutory
requirementstime for appeals of planning board to superiordecisions the

See, e.g.,court. Dermody, 137 N.H. at 296-97. This is because statutory
iscompliance a necessary toprerequisite establishing jurisdiction in the

I,superior 677:15,court. id.See RSA provides jurisdictionalthe deadline
superiorfor court review of a planning board on applicationdecision an for
plansite review. requires personIt that “aggrieveda by any decision of

the planning presentboard” a petition the superiorto court “within 30
days after uponthe date which the board voted to orapprove disapprove

677:15,application.”the RSA I. This deadline does not toapply planning
board decisions toappealable the board adjustmentof pursuant to RSA
676:5, III. Neeid

676:5,1 (1996RSA and 2002),III Supp.& provide jurisdictionalthe
forrequirements an toappeal the board ofzoning adjustment from a
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a ordinance. Theseinterprets zoningthatboard decisionplanning
zoningaby involvinga decisionperson aggrievedaprovisions require

time,ZBA a reasonable asfile with the “withinappealordinance to an
676:5, provisionsRSA I. Thesethe of theprovided by [ZBA].”rules

planningboth the ZBA and thethe to be filed withrequire appealfurther
676:5, I, aggrieved by planningis apartyIII. When aboard. See RSA

regulations zoningandinterprets planningbothboard decision that
both, isinvolving the partyto issuesappealordinances and wishes

zoningthe court and thesuperiorto withseparate appealsfileobligated
N.H. at 88-89.adjustment. Hoffman,of See 147board

case, for thedenying petitionerthe board’s reasonsplanningIn this
plan regulations.Town’s site revieware derived from thesite reviewplan

Regulations (4)(A)(2)IIITroy, N.H., §§ toSite Plan ReviewSee
(1997). the proposedreason based upon petitioner'sThe articulatedsecond

however, zoninguponis also based the Town’sparking requirements,
(1999). Thus,XITroy, N.H., ZONING ORDINANCE art.ordinance. See

677:15,1, the date ofthirty dayshad frompetitionerto RSA thepursuant
planningto reasons based onreview thedenying plan appealthe letter site

Likewise,147 N.H. at 88.Hoffman,court. Seesuperiorissues to the
I, time” under676:5, had a “reasonablepetitionerto RSA thepursuant

ZBA. Seeissue to the id.appeal zoninglocal rules to the

portionat that of the decisionappealThe failure to leastpetitioner’s
until four months afterplan regulationson site reviewbased the Town’s

See atuntimely, and fatal to its claim. id.clearlythe of the decision isdate
it lackedcourt ruled thatsuperior properly89. theAccordingly,

in whichplanning petitioner’s appeal,the issues thejurisdiction to address
reviewplan regulations.Town’s siteuponwere based the

ofhowever, planningit did file an theappealthatpetitioner alleges,The
time,” 676:5,1, itRSA andZBA within a “reasonableboard decision to the

byinstructed townto the board asplanningdid resubmit its application
no itsresponsethat it received toarguesThe becausepetitionerofficials.

fromapplicationno instructions on itsappeal procedural,ZBA and further
official, superiorto court.delayedit the decision theany appealingtown

inof a ZBA the certifiedappealcan find no evidenceAlthough we
thisrecord, appendixexhibits from trial or in the toin the andtranscript

that an appealnot to contest the claim suchappearthe Town doesappeal,
theapparently accepted petitioner’scourtSimilarly, superiorwas filed. the

of TroyFrom Decisiontreating petitioner’s “Appealtheallegation,
PlanningBoard,” Troybefore therehearingwhich aPlanning “requests

Board, aas ZBATroy Planningwith theonlyand which was filedBoard”
appeal.
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Assuming petitioner properly appeal planningthe did file an of the
ZBA, however,the it ofboard decision with would not affect the outcome

the Ifpetitioner’s planning appeal. petitionerboard the properly appealed
its to ZBA theresponse, superiordecision the and received no court never

jurisdiction zoning jurisdictionobtained over the issue because remained
(1996);vested with the ZBA. RSA 676:6 also ValleySee see Mountain

(2000).642, InMunicipality Conway,Mall Assocs. v. 144 N.H. 658-59of
case,such apetitioner’s only remedy petitiona the would be forfiling

See,the ZBA to act itsordering properly appeal. e.g.,mandamus on filed
(1980).Then,v. ifSavage Rye,Town 120 N.H. 409 is grantedmandamusof

and apetitioner response ZBA,the receives review at the thedenying
petitioner would have tostatutory right appeala the issue thezoning from

Concord,ZBA decision to the v.superior Citycourt. See Heartz 148of
(2002).325, 329N.H.

Alternatively, if the did filepetitioner not its ZBAproperly
appeal, superiorthen the court never acquired jurisdiction over this issue

thebecause to itspetitioner failed exhaust administrative remedies. See id.
as theFinally, trial court correctly recognized, since it wasalready

precluded from reviewing planningthe in the planningissues board’s
ofdenial the petitioner’s application, the forplanning board’s reasons

thedenying application upon presumedbased issues are toplanning
support its decision. If even one of the forplanning board’s reasons

decision,thedenying application the final thensupports otherany appeal
from that Vector, Thus,decision would fail. See Star 146 N.H. at 493. a
further of theappeal issue bezoning would moot because notit could
change planningthe petitioner’sboard’s denial of the application.

We planningdo believe the board could have moreprovided assistance
case,to the inpetitioner bythis directing petitioner’sthe apparently

misguided toappeal bythe ZBA and issuing rulingsome on the
petitioner’s applications. Savage,resubmitted 120 N.H. at 411.Cf.
Contrary to the Town’srepresentation to the trial court that the“[i]t is not
function of any municipality to orpartyassist... one another in land use

statutes,”procedure recentlywe municipalitiesreminded that it is onlynot
function,their it obligationbut is their to provide reasonable toassistance

their citizens in Concord,such cases. See Richmond v. CityCo. 149N.H.of
Const,312, (2003); I,314-15 see pt.also N.H. 1.art.

inThe Town this provided petitionercase the with no assistance
with ZBA Nonetheless,its or with itsappeal application resubmissions.
while the Town’s conduct questionable,is it does not reversalrequire
because these issues are scopeoutside the of the initial boardplanning
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jurisdictioncourt lacked to address them.decision and the superior Cf.
(1980).96, 98-99Rye,v. 120 N.H.Carbonneau Town of

theby ignoringthat the trial court erredpetitioner finally arguesThe
ofto its own for resubmissioninability proceduresboard’s followplanning

The didplan superiorfor site review. courtapplicationsunsuccessful
issue, however, on Town’s tooriginalin order the motionaddress this its

dismiss, bythe citedirregularitiesCourt concludes thatstating: “The
noticeimpairmentnot a serious of foropportunitydid createpetitioner

ample givenreceived notice and was sufficientand Petitionerparticipation.
with this conclusion.opportunity participate.” agreeto We

limitedappeals byof board is statute:planningJudicial review

aspectsto ofproceduralof the courts reviewIV. Jurisdiction
shall be limited toboard decisions and actionsplanning

provisions of thecompliance applicableof withconsideration
constitution, regulations. The proceduralstatutes and

in section are intended to fairprovidethisrequirements specified
for all and Theparties persons.and reasonable treatment

tosubjectedshall not be strictplanning proceduresboard’s
for Procedural defects shall resultscrutiny compliance.technical

planning by judicialin of a board’s actions actionthe reversal
ofimpairment opportunitywhen such defects create seriousonly

for participation.notice and

added).(1996)676:4, (emphasisIVRSA

constitutional,anyof the board’s actions violatedplanningNone
allegesand the no suchregulatory provision, petitionerorstatutory
all ownThe board followed of itsappeal. planningviolation in its
and itsmultiple hearings, throughtheprocedures, gave petitioner public

it could either itspetitioneradvised the that resubmitrepresentative
satisfythe actions ourappeal superioror to court. Theseapplication

as Town’sstatutoryand as well therequirements,constitutional
trial onAccordingly, originalthe court’s orderregulatory requirements.

this issue must stand.
that it tosuperior correctly jurisdictionthe court ruled lackedBecause

thein this and its treatment ofappealdecide the board issuesplanning
theerroneous, we affirm the decision ofzoning legallywas notissues

the merits of thesuperior reaching petitioner’s planningcourt without
board appeal.

Affirmed.

Duggan, JJ.,C.J., Broderick,Brock, Dalianis and concurred.and


