
559

court).circuit I would theAccordingly, answer first transferred question
in the affirmative.

sum,In the two adults in this theircase have own reasons for not being
alone, however,married. That fact prohibitshould not the frompetitioner

seeking custodial rights uponbased the Achildren’s best interests.
whopetitioner meets the testWisconsin should not be of thedeprived

opportunity to obtain custody of or visitation with merelythe child because
he was not married to the parentnatural theduring relationshiptime the
was created. The natural parent protectedis because the necessaryfacts
to meet the Wisconsin test are tosubject evidentiary andproof
determination theby superior court.

Obviously, court,the trial in amaking determination whether custodial
rights should be petitioner,accorded the will consider the constitutional
rights of the natural parent, but should also be able to take into account
the nature of the parental and therelationships interest of the child.

Accordingly, I would answer the first transferred in thequestion
affirmative and the second transferred inquestion the negative and
remand to superiorthe court for further proceedings. By denying the
petitioner the toopportunity present evidence to the superior court that he
has met the Wisconsin test and parentalestablished a relationship with the
child, merely because he does not share blood with the child or a marriage

mother,certificate with the the majority opinion ignores the realities of the
twenty-first century.

reasons,For these Irespectfully, dissent.
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for theMerrimack, orally,andConstantian, by briefofT.Judy
petitioner.

(Paul the briefDeCarolis onHollis, P.A, M.of NashuaandGottesman
respondent.for theorally),and

of theM., the decisionappealsColleenBroderick, J. The petitioner,
the NewJ.) byfileddismissing petitiona(Hampsey,CourtSuperior

(DCYF) theagainstFamiliesChildren, Youth andforDivisionHampshire
their three-he abusedL., physicallythatallegingThomasrespondent,

We affirm.daughter.year-old
1995, theirandMaymarried inwererespondentand thepetitionerThe

The1998, were divorced.theyInin 1996. OctoberFebruarychild bomwas
frompartyeitherprohibitinga restrictioncontaineddivorce decree

arrangements.custodydue tomiles from Nashuathirtymore thanmoving
to herconsentrespondent’sthe1999, soughtpetitionerIn theMarch

alternativelyradius andthirty-milethebeyondrelocationproposed
refused.respondentTherelocating.he considerthatsuggested

neglect againstanda for abuse1999, petitionDCYF filedearly AprilIn
theirslappedthat he hadcomplainedpetitionerafter therespondentthe

(2002).(d) The169-C:3, 11(b),See RSAchild, facial bruises.causing
the petitionerasserted thatandallegationsdenied therespondent

theremovingattactic aimedas aher claims of abusefabricated
decree.her the divorcebyonimposedrestrictionsgeographic

duringhearing2000, pretrialconducted athe trial courtFebruaryIn
of the child’sdiscoverycompelmotion torespondent’sthegrantedwhich it

dismissedsubsequentlytrial courtrecords. Theand medical.counseling
court inwith this2000, appealfiled anpetitionerand theJulythe case in

in Decembera remandFollowingparticipate.DCYF elected not towhich
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mid-February, almost6, InMarch 2002.2001, scheduled fora trial was
in liminefiled a motiontrial, respondenttheto thepriorthree weeks
testimonyand thecounseling recordsthe medical andto excludeseeking

complyto withDCYF had failedbecausetherapistsone of the child’sof
Atmotion.grantedThe court thediscovery order.trial court’s earlierthe

investigating policetheworker andtrial, a DCYF socialpetitioner,the
moved totrial, the respondentof theAt the conclusionofficer testified.
in whichThisgranted. appeal,the trial courtwhichpetition,dismiss the

joined,not followed.DCYF has
by:court erredthat the trialamong things,otherargues,The petitioner

testimonyand the(1) counselingand recordsthe child’s medicalexcluding
to that(2) testimony proverequiring experttherapists;of the child’sof one

related tocausallybehavior wasemotionalpurported regressivechild’sthe
(3)abuse; thedismissing petition.andthe claimed

excluding thebytrial court erredargues that thepetitionertheInitially,
because, 169-C:12-bunder RSAtestimonytherapist’sand therecords

trial, whichtoonly days priorfive(2002), providedthe records had to be
for amerely providesthat the statutearguesThethey respondentwere.

free to orderand that the trial court wasdisclosure requirementminimum
169-C areRSAProceedings chapterWe underdiscovery. agree.earlier

therefore, guidingstandards suchand, we look to thecivil in nature
(2000).L., 408, 411 The trial145 N.H.See In re Samanthaproceedings.

discoveryof andmanagementin thecourt has broad discretion
rulingtrial court’sId. We will not reverse aadmissibility of evidence.

of discretion that wasit an unsustainable exerciserepresentsunless
case.prejudice petitioner’sto the of theclearly untenable or unreasonable

(2002).Id.; S., 489, 494In re 147N.II.Brittany

states, in that:pertinent part,RSA 169-C:12-b

departmentAll other records from thereports, evaluations and
in proceedingsof health and human services counselors ...[and]

all otherthis be filed with the court andchapterunder shall
complytodays any hearing____Failureat least 5 toparties prior

forgroundsthe of this section shall not beprovisionswith
petition.dismissal of the

the trial court andThe mandates when records must be filed withstatute
the trial court fromprecludemade available to the It does notparties.

case,an disclosure. In this thediscovery seekinga motion earliergranting
supplyDCYF failed to thecompel discovery.filed a motion torespondent

theirprohibitand the moved totimely respondentrecords in a manner
Theabout them. courtpreclude any testimonyintroduction and to



discoveryconcluded that its order had not been complied with and granted
requestedthe relief.

stipulatedDCYF that the therapist testifying onlywould be as a fact
concerningwitness statements the child allegedly made about the claimed

abuse, statements which were inapparently contained the excluded
were, however,records. There other witnesses who testified about similar

statements from the In excludingchild. admission of the challenged
records and the related of thetestimony therapist because of discovery
violations, the trial court acted well within its discretion.

The petitioner next that the trialargues court erred by requiring expert
testimony proveto that the alleged regressive emotional behavior
displayed by the child was causally related to the claimed abuse. During
the hearing, the trial court heard testimony from the mother that after she

face,observed the bruises on her thechild’s child’s behavior regressed
from “a potty-trained three-year-old to a back inbaby diapers.” When the
petitioner attempted testifyto that her regressivechild’s behavior was

abuse,caused theby alleged physical the trial court permitdid not it.
D.,The petitioner (1994),contends that In re Gina 138 N.H. 697

“specifically prohibits an expert expressing[from that certainopinionan]
behaviors are indicative of abuse.” In re Gina D. does not stand for the
proposition case,that the petitioner advances. In that we disallowed
opinion testimony from the child’s therapist because she relied upon
principles and techniques diagnosingof sexual abuse that had not been
generally accepted by behavioral scientists. Id. at explicitly701-04. We
cautioned, however, that the exclusion of the expert’s testimony as
unreliable should not interpreted “precludebe to all opinion testimony
from or inpsychologists therapists abuse and neglect proceedings.” Id. at
704.

The petitioner also thatargues by requiring expert testimony, the trial
T.,court ignored holding 584, (1999),our in re 144CraigIn N.H. 587-88

where lay eyewitness testimony acceptedwas to demonstrate the effects
abuse,that physical bysuffered one in theyoung sibling presence of

another, had on their mental and emotional health. The facts of that case
quiteare different from those before us.

There, the father was observed shaking violentlyand his three-hitting
year-old son in the sister,head while the child’s mother and five-year-old
as well as a number of bystanders, watched the assault. atId. 585-88.
Several adult upset theywitnesses were so that felt to call thecompelled
police. Id. at 588. The nothingchildren’s mother did to the norstop abuse
did tryshe to shield her fromdaughter witnessing it. Id. Under those
circumstances, we held that testimony from a social worker that the son



563

essentially deniedthe time” and that the motherhit his father “allbywas
evidenceher children was sufficientunwilling protectand tothe abuse was

would be atestimony, that thereshow, expertthe need forto without
health. Id.mental and emotionalphysical,on the children’simpactserious

at 587-88.

the evidencenot witnessed andcase, the claimed abuse wasIn this
allegedchild received thecircumstances theas to how or under what

shereportedthe motherincomplete. Althoughbruises on her face was
the child nor theinterviewedneither the social worker whobruising,found

anyseeingthe abuse recountedinvestigated reportedofficer whopolice
causedrecord, allegedwhether the abuseOn thisbruising.facial

and theaverage laypersonken of thebeyondbehavior was theregressive
Whiletestimony.to exclude the mother’s opiniontrial court was correct

not have beenmighta causal connectiontestimony drawingexpert
clearlywas inadmissible.proposed testimonythe mother’spossible,

in thedismissingthat the trial court erredFinally, petitioner arguesthe
failed to establishon the basis that DCYF hadneglect petitionabuse and

an and that even if the claimed bruises wereinjury,that the child suffered
causedtheythere was no evidence that wereinjuries,considered

reviewingother than means. In the trialintentionally byor accidental
dismiss,to of all the evidence in acourt’s decision on a motion at the close

trial, uphold findings rulings theywe will its and unless arenon-jury
at 585.bythe evidence or tainted error of law. See id.unsupported by

(d)169-C:3,11(b) provideRSA and that an abused child is one “who has
(b) (d)[intentionally physically injured; [p]hysicallybeen: ... or ...

11(b) ainjured by requiresother than accidental means.” Subsection mens
injury.rea to cause The record before us the trial court’sphysical supports

11(d).turn, therefore,finding of no intentional conduct. We to subsection
The that the andpetition charged “physical injury”abuse child suffered
that her health “suffered or to suffer seriousvery likely[was]

previously typeWe have defined the of evidence that isimpairment.”
Doe, 132“physical injury.”needed to establish In Petition Jane N.H.of

11(d)270, (1989), 169-C:3, than“require[d]277 we held that RSA more
lipof two incidents ... which resulted in a swollen and a bruise onproof

the that if the statute wouldinterpreted literally,head.” We observed
of theinjuries well-beinginclude “minor ... that do not threaten the

child.” Id. As we held in that case:

imposedo not a statute as to alightly interpretWe so
Nevertheless, giventhat does not on its face.requirement appear

case, of child abuse inreviewingthe facts of the and the definition
whole, findinga alight properof the statute as we conclude that
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11(d)169-C:3,of child abuse under RSA ... must include a
determination of whether the abusive act was committedalleged

indicatingunder circumstances harm or threatened harm to the
life, health,child’s or welfare.

Id.
the of the Child Protection Act toAlthough principal purpose protectis

life,“children whose health or welfare is it is also intendedendangered,”
“to establish a framework to the of alljudicial protect rights parties

169-C:2,adjudicationinvolved in the of child abuse or neglect RSAcases.”
(2002).I We with the trial court that in this case the evidenceagree

introduced was insufficient to establish that the child suffered a physical
or harmed within the of the statute.injury meaningwas

case,In allegedthis there was no evidence to establish that the
abuse, which, if the mother’s is caused faint facialtestimony accepted,

life,bruising, threatened harm to the child’s health or welfare. The
bruises, existed,if Thethey very slight. historywere father had no of
abuse. The trial court could well have found that the minor bruises
allegedly bysuffered the child in this case were not a threat to her well-­

11(d).169-C:3,being injuries contemplated byand were not RSA The
thepetitioner points hearsay angryto evidence that child was with her

it,”“Daddy referringfather and made statements that did to the bruises.
accusations,There themany possible includingare for child’sexplanations

theanger separation suggested,over the from her father. As trial court
ithappened, happened,‘We don’t know what how under what[or]

said, this,’thehappened].circumstances The fact that child ‘Dad did or[it
mean,’ angry‘Dad was or she was does not make a bruise intentional or

us,Accordingly,other than based on the record before we findaccidental.”
error in the that the petitioner carryno trial court’s conclusion failed to

inproof likelyher burden of that the child was harmed or is to suffer harm
future, 169-C:3,11(d).contemplated bythe as RSA

remainingWe have considered the and find thempetitioner’s arguments
(1993).321, 322to without 137 N.H.Vogel Vogel,be merit. See v.

Affirmed.

Duggan, JJ.,Brock, C.J., andand Nadeau concurred.


