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may incident,memo have been entiregenerated concerning the both of
which would policerelate to the officers ininvolved the defendant’s

arrest,shooting conclude, particularand we under the and unusual
case,circumstances of this that the defendant has aestablished reasonable

probability triggerto an thein camera review of requested personnel
records.

We therefore remand to the trial court for in camera review of the
personnel the policefiles of officers involved in the shooting and arrest of

defendant,the memo,including the internal if it exists. The trial court
thenshould determine whether the records contain evidence that would

have 364,been “essential and reasonably necessary,” id. at to the defense
do,at If theytrial. the courttrial should order a new trial unless it finds

that the inabilitydefendant’s to use the inevidence the first trial was
harmless abeyond id.reasonable doubt. See

Vacated and remanded.

Brock, Nadeau,C.J., Duggan, JJ.,and andDalianis concurred.
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Dalianis, interlocutoryus on an transferJ. case comes beforeThis
J.). See Ct. R. 9.Court SUP.(Hampsey,from theruling Superiorwithout

Douglas Hoytfollowing facts. The petitioner,contains theThe record
Theyin 1992.Horsley, began datingNelson, respondent, Sylviaand the

29,child, Horsley, on JuneJames Robert bornbiologicalhave Nelsonone
each other.1993.The never marriedparties

Inin November 1994.relationshiptheir romanticThe endedparties
son, InHorsley.Kent1994, adoptedthe arespondentDecember

resumed, theand1995, relationshipthe romanticparties’December
30, 2000, theSeptemberOnrespondent.in with thepetitioner moved

Ukraine, Horsley Mollyandtwo children from Emmarespondent adopted
Horsley.

assertions, thatthe contendsrespondenttoContrary petitioner’sthe
thesupportand the financial forcare duties was soleshe assumed all child

1998, shared some of the childpetitionerat which time thechildren until
forsupportminimal financialprovidedand allegedlycare responsibilities

respondent’s requestsrepeatedthe The refused thepetitionerchildren.
addition, that therespondent althoughIn the assertsthat Kent.adopthe

heMolly,to and statedto Ukraine meet Emmatraveledpetitioner
adopthe not them.that wouldunequivocally

out herthe to move of2001, petitionerIn askedJuly respondentthe
theyear. Although petitionerin of thatHe so Septemberresidence. did

Kent, soon terminated therespondentthewas first allowed to visit withat
asrespondentwhat the describesbeganafter Kent to exhibitvisitation

with petitioner.his visits theincreasing anxietyfear and over
theOctober, custody supporta for and ofpetitionIn the filedpetitioner

child, to andcustodyhe later amended seekbiological whichparties’
children.adoptedtherespect respondent’sorders with tosupport

interlocutoryforfollowingthe questionsThe trial court transferred
appeal:
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A. Superior subject jurisdictionWhether the Court has matter to
grant minorparty rightsan unrelated third custodial to children
he inadopted parentishas not virtue of the andby loco
psychological doctrines.parent

B. GrantingWhether An Order Custodial To AnRights
Unrelated Party Express ObjectionThird Over the of the Minor
Children’s Sole Parent Violates the Parent’s theRights Under

2;State and Federal Constitutions. N.H. CONST. I Art.Pt. U.S.
Amend. Xiv.Const[.]

beginWe with the question.second transferred

first,We citingaddress the defendant’s State Constitutional claim
only Ball, 226,federal law to aid in our analysis. State v. 124 N.H. 231-33

(1983).We have thatrecognized

family rights parents natural,[t]he and the of over it are
essential, and rights meaninginherent within ofthe the New
Hampshire Constitution. Because of their fundamental
importance, great judicial deference has been accorded parental
rights. They State,have been found to operate against the
against third parties, againstand the child.

Ward, 388, 391 (1985)(citations,Roberts v. N.H.126 quotation and ellipses
omitted). longWe have recognized rightthe to andraise care for one’s

liberty I,children as a protectedfundamental interest Part 2 ofby Article
Constitution,the State Kerry IX, 146, 149(1999),Petition 144 N.H. andof

have extended such toprotection both natural and adoptive parents. InCf.
F., 267, (2000).re Bill 145 N.H. Similarly,276 United SupremeStates

Court precedent recognizes the“that Due Process Clause of the
Fourteenth Amendment the Federal[to theprotectsConstitution]

rightfundamental parents care,of to make decisions theconcerning
custody, and control their Granville,of children.” Troxel v. 57,530 U.S. 66
(2000) (plurality opinion).

As we have in theexplained past, the best interests of the child guide
all custody Brooks, (1996).matters. 508, 512Bodwell v. 141N.H. aThere is

however,presumption, that “fit parents act in the ofbest interests their
Troxel,children.” 68530 U.S. at (plurality opinion). along parent“[S]o as

adequately (i.e., fit),cares for his or her children is there will normally be
no reason for the State to intoinject privateitself the realm the familyof
to further ofquestion ability parentthe tothat make the best decisions
concerning the ofrearing that parent’s children.” Id. at (plurality68-69
opinion). judicialThis reluctance to withinterfere parental prerogatives
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have a naturalderives, the notion thathistorically, parentsfrom
care, custody, andcompanionship,to the exclusiveentitlement

(1990).36,Mercieri,v. 133 N.H. 40children.of their Prestonmanagement
however, maythe interfere withdivorce, superiora courtIn the context of

between two fitto a child’s best interests asparental determinerights
2002).(Supp.RSA 458:17parents. See

childreninterest in the welfare ofcompetingThe State does have “a
in the familyintervenejurisdiction, may, parens patriae,its and aswithin

Preston, at We haveat 133 N.H. 40.milieu if a child’s welfare is stake.”
absolute, are to therights are not but subordinatenoted that “parental

must to the welfare of the child.”power, yieldandparens patriaeState’s
to ofPreston, argues custodythat he is entitledCiting petitionerId. the

inchildren, as it is theobjection, longthe over her sorespondent’s adopted
Preston, however, is instructive because itinterests. notchildren’s best

visitation, a “farof an act we have said constitutessubjectdealt with the
control,intrusion, custody... an of andor assertion of than awardlesser

Roberts,nearly parents’not of 126 N.H.rights.”thus as invasive[whichis]
omitted). Moreover, ofof the best interests(quotation applicationat 393

adoptivebetween a natural orcustody disputethe in achild standard
if the conductnonparent process parent’sand a would offend dueparent

parent’shas not inconsistent with thetowards the child been
Howard, 528,v. 484 S.E.2d 534constitutionally protected status. See Price

(N.C. 1997).

or his oradoptive parentThe of the natural overrightsconstitutional
in the seriouseasilyher set aside. most unusual andOnlychildren are not

in favor of anrights abrogatedof fundamental bemaycases such
L., (2000),fact, re 145 N.H. 408person.third In in In Samanthaunrelated

parent“a who has not been found toadoptivewe noted that natural or
may deprived custodyhis or her child not be ofneglectedhave abused or

custodythe unfit exerciseproven parentof it is that is tothe child” unless
omitted). to raiseright parentsof at 414 The of(quotationthe child. Id.

is a interestlibertytheir children without interference fundamental
Preston,protection.of See 133 N.H. at 40.deserving of the levelhighest

however, ofthat the status should beparentThe petitioner argues,
parental relationshiphave apersonsextended to cover all who established

doctrines,parentis psychological parentthe orthroughwith a child in loco
Weprotections. disagree.theaffording them same constitutional

asa “one whoparentisThe common law defines in locoperson
of parenthoodthe and duties natural withrightsintentionally accepts
P., 791, (1980),N.H.to his In re Diana 120 795a child not own.”respect

redenied, (1981), grounds byoverruled on other In452 U.S. 964cert.
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T., (2002);739, R.,Shelby147 N.H. 744-45 see also In re 148 N.H.Craig
(2002)237,242 full(stepparents raisingwho demonstrate a commitment to

forcaring stepchildren charged rightsand their are with the andgenerally
to For thatparents). example,duties attributed natural we have held a

who in a werecouple parentis “persons legallystood loco to child ...
Vincent, 481, (1960)aggrieved,” Durivage v. 102 486 (quotationN.H.

omitted), by a court’s their forprobate petition custodydenial of continued
of the child and that in toparentis “gavethe loco riserelationship
personal rights fromappealwhich entitled them to the dismissal of their
petition,” id. have plaintiffWe also stated that a in locostanding parentis
was to an forpermitted damages personal injurymaintain action for

by child,suffered a minor and that such a was to theperson “entitled all
rights Warren,of a parent” relationshipwhile the existed. v. 60Whitaker

20, (1880).N.H. 26 inFinally, Bodwell we held that a role asstepfather’s
an parentisin loco himstepparent rightsentitled to assert as anlegal

Bodwell,in custodyintervenor a child proceeding. 141 N.H. at 513.
Nevertheless, have anwe never held thirdexpressly personthat unrelated
standing in loco theparentis constitutionallyhas same toprotected rights

as a orcustody adoptive parent,natural nor are we do sopersuaded to
here. To do so could the ofrights any personelevate unrelated third who
has spent considerable time a thecaring libertyfor child over fundamental

of or parents.interests natural adoptive
Because we find the in parentisloco and psychological parent doctrines

similar,substantially we analysiswill not conduct a theseparate under
psychological parent doctrine.

Accordingly, we answer the second transferred thequestion, to
Constitution,extent it affirmative,addresses the State in the and thathold

it would violate the fit natural or adoptive parent’s State constitutional
rights grantto rightscustodial to an unrelated third theperson over

ofexpress objection note, however,that parent. We that this decision does
not affect stepparents, who under certain circumstances have been
recognized havingas the right to seek if it is incustody the best interests
of Bodwell,the child. See 141 N.H. at 514.

above,Given our answer we need not address either the second
transferred question to the itextent that raises issues under the Federal
Constitution, or the first transferred question.

Remanded.

Brock, C.J., Duggan, JJ., concurred; Nadeau,and J.,Broderick and
dissented.
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can,I that the courtNadeau, superiorBecause believedissenting.J.
circumstances, rights to an unrelated thirdgrantunder custodialcertain

objection,parent’snatural or adoptivethe children’s soleparty over minor
respectfullyI dissent.

ofin most unusual and- serious“[ojnlythat themajorityThe contends
over.rights adoptive parentsnatural or[offundamentalmaycases [the]

Iperson.”in of an unrelatedtheir favorabrogatedchildren] be third
of our case law.contrarythis is to the tenorbelieve

incustody like thoseFirst, surely involves issues more divorcethis case
Inby majority.the cases cited theneglectin abuse andproceedings than

situations, right to act in thetask to balance the State’sboth the court’s is
toor adoptive parent’s rightthe naturalagainstbest interest of the child

F., 145State. In re Billbyinterference the Seechild withoutraise.the
(1983).D., 138, 142(2000); D. 124 N.H.267, Stanley275 v. DeborahN.H.

orimplicatednot in the abuseparentThe of whether adetermination
andcustody neglectof in an abuseneglect deprivedof his child can be

is unfit toparentthe State that theproof byin the absence ofproceeding
F.,child, by presentsIn re Billpresentedof the ascustodyexercise

the into whether custodialinquirycompetingdifferent interests than
awarded, the child’sthe wishes ofagainsta child should berights over

in toparentisto a who has stood locoadoptive parent, personnatural or
emotional bonds.developed strongwith the child hasthe child and whom

by adoptivehis natural orneglectedA not been abused orchild who has
division forawarded to thehaving custodyhas little interest inparent

families, dissolution-children, familya child in aand whereasyouth
an thirdpreservingin ties to unrelatedmaysituation well have an interest

adeveloped parent-likethe child has and maintained-with whomparty
fit or adoptive parentif the child’s otherwise naturalrelationship, even

relationship.of thatobjects to continuation
situation, ofrequired showingwe have not afamilyIn- the dissolution

tograntedcould be another.custodyof the natural beforeparentunfitness
ratherThus, to thanphysical custody stepfatherof aaffirmingin an award

D., 142-43, we stated:the mother in 124 N.H. atStanleynatural

in thecustodyofimportance day-to-dayWhile therecognizing
of anwe do not find that the denialrights,ofspectrum parental

to ofcustody is the terminationequivalentof physicalaward
proof parent’sof the naturalparental thereby requiringrights,

that,We holdextraordinary circumstances.unfitness or other
requirethe child that thethat best interests offindinga theupon

has thecustody, the courtphysicalmother be deniednatural
stepfather.to thepower physical custodyto award
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its inHaving distinguished opinion involvingthis case from situations
stepparents, majority presumablythe would find D.Stanley inapposite.

distinction, however, scrutinySuch a does not withstand under the
Brooks,majority’s logical citingown framework. The v.majority, Bodwell

(1996),508,141 N.H. acknowledges stepparents514 that “under certain
having right custodycircumstances have been as the to ifrecognized seek

rationale,it is in the of nomajoritybest interests the child.” The offers
however, for distinguishing from other relatedstepparents nonbiologically

parties.third
rightsThe distinction cannot be based constitutional of theupon

westepparent, recognized stepparentsas have never in the same
fundamental in the custody stepchildreninterest care and of their as

R.,natural or adoptive parents have in their children. In re 148ShelbyCf.
237, (2002); J.,N.H. 242 at in(Duggan,id. 245 andconcurring part

indissenting Nor thepart). majority appear marriagedoes to contend that
to parent,the natural regardless of its duration or the attendant

(or thereof)relationship lack stepparent stepchildren,between and
automatically places stepparenta into ofcategory persons havingthe a

Rather,right petition custodyto for of the children. the majority asserts
that “under certain circumstances” stepparents righthave the to seek

of theircustody stepchildren.
Examination of our case law thatreveals the “circumstances” that

justify the of custodyaward to a notstepparent marriageare theto
parent,natural but the existence of a “psychological parent-child

D.,relationship,” 141,Stanley 124 N.H. at or an “in loco parentis”
—Bodwell,relationship, 141 N.H. at 513 exactly the kind of relationship

the petitioner Thus,here asserts. there is no logical basis in our case law
for distinguishing between stepparents and unrelated third parties
asserting an parentisin loco with therelationship children over whom
they seek custody. Justice Duggan recognized as much in a different

“Indeed,context when he stated: if an emotional attachment is
determinative, there is no forprincipled basis distinguishing stepparents
from grandparents, siblings R.,and other live-in relatives.” In re Shelby

J.,148 N.H. at (Duggan,245 inconcurring and inpart dissenting part).
addition, byIn focusing on in parentis petitioner’sthe loco lack of a

interest,constitutionally protected the majority loses sight of the primary
stake;interest at namely, the child’s interest in thepreserving

Thus,relationship. Ward,we noted in (1985),Roberts v. 126 N.H. 388 that
in determining visitation,to grant grandparentalwhether a court
“recognizes that it is primarily the of the toright child know her

whichgrandparents beingis andprotected not the interests theof
omitted).Id.grandparents.” at 393 (quotation ellipsisand The same
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rightrather than the of theprotectingof the child’s interestrationale
Mercieri,led to in v. 133 N.H.person seeking custody also us note Preston

36, (1990), justification“in the forHampshire granting42 that New
of ordepend upon kinship.”visitation does not notions bloodlines

Preston because it dealt withdistinguishThe seeks tomajority
visitation, of than an award ofparental rightswhich is a lesser invasion

however,Roberts, noting,126 that thecustody. N.H. at 393. It bearsSee
constitutionalitythe ofquestion grantingsecond transferred asks about

D., 124 N.H.rights. Stanleyinclude visitation Seerights,”“custodial which
Thus, it that the evenargued majority’s holding precludesat 142. bemight

to an locogranting rights parentislesser of visitation inthe intrusion
acan continuum from minimalpetitioner. custody spanGiven that awards

custody legalto sole andjoint legal physicalto physicalvisitation and/or
adoptive rightsthe orcustody, upon parent’sthe level of intrusion natural

the of the interests involved.balancingshould be a factor in
then, requirescategorical approach,ofRejection majority’sthe

can, withoutparentis petitionerof an in lococonsideration whether
Constitutions, custodialor ever beviolating grantedthe State Federal

adoptive parent.natural orthe of the children’s solerights objectionover
parentisclear I consider to be an in locomakingLet me start whatby

law, “a inpersonfor Under the common locorelationship purposes.these
rights and duties of naturalintentionally acceptsone who theparentis is

P., N.H.not In re 120with to a child his own.” Dianaparenthood respect
denied, (1981),791, (1980), 452 U.S. 964 overruled on other794-95 cert.

739, 744-45(2002). have noted thatT.,re 147N.H. Wegrounds CraigInby
arelationship “depends uponin existsparentiswhether an loco

P., 795. Although120 N.H. atof all the facts.” In re Dianaconsideration
determination, id., wethat on the seehave noted some factors bearwe

believe, however,I that inthedeveloped inquiry.not a test to focushave
test iscustody petitions, specificof child or athe context visitation

constitutionallynecessary adoptive parent’sthe natural orprotectto
of his or her child. See Ellsworth v.protected custodyinterest in the

57, (2000)(1996); Granville, 530 66Heath, 833, 837 Troxel v. U.S.140N.H.
(plurality opinion).

Custodyof Wisconsin in In reSupremeforth the CourtbyThe test set
(1995),419, (Wis.), denied, 516 U.S. 975of H.S.H.-K., 533 N.W.2d 421 cert.

bothto the interests ofcomprehensive protectis andsufficiently specific
IAccordingly,See at 436.or id.adoptive parents.children and natural

test:followingthe Wisconsinadoptwould

petitioner’s parent-likeof theTo demonstrate the existence
child, must fourprovethe therelationship petitionerwith
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(1) to,elements: the biological adoptive parentthat or consented
fostered, the and of apetitioner’sand formation establishment

(2)child; petitionerwith the that the andparent-like relationship
household; (3)child togetherthe lived in the same that the

obligationspetitioner parenthood by takingassumed of
care,forsignificant the child’s education andresponsibility

child’sdevelopment, including contributing towards the support,
[although monetary,]the contribution need not be without

(4)of financial and theexpectation compensation; petitionerthat
has been in forparentala role a of time sufficient to havelength

bonded,theestablished with child a dependent relationship
inparental nature.

(footnote omitted).Id. at 421
I would also of “arequire proof significant eventtriggering [which]

justifies state intervention in the withrelationship biologicalchild’s a or
parent.” situation,adoptive Id. In a divorce the istriggering event the

When,dissolution of the case,relationship. partiesas in this the are not
married and the petitioner child,has not the theadopted triggering event
occurs when adoptivethe natural or inparent thatengages conduct the
petitioner reasonably believes will orsignificantly impair his her
relationship with the child. id.Cf.

course,Of ofproof an parentisin loco relationship and a triggering
event merely theallows tosuperior adjudicatecourt the custody or
visitation request; the court stillmust decide whether to grant custody or
visitation to the in loco parentis petitioner. have the“[W]e made best

ofinterests the the bychild beacon to guidewhich custodyall matters.”
Roberts, 126N.H. at 392.

Accordingly, once an in loco parentis asrelationship defined above has
been established and a triggering occurred,event thehas superior court
must then determine whether it would be in the thebest interests of child

grantto the parentisin loco petitioner custody or visitation. id.Cf.
(visitation with grandparents); Bod,well, 141 at 514 (custodyN.H. to
stepfather). I require, however,would an in parentisthat loco petitioner
seeking custodial or visitation rights contrary to the wishes of the natural
or adoptive parent bear the burden of proving that such custody or
visitation inis the best interests of the child because “there is a
presumption parentsthat fit inact the of children,”best interests their
Troxel, 530 U.S. at 68.

The Wisconsin test would respondent’saddress the contention that an
award of rightscustodial to an unrelated third party parent’sover a
objection would violate the parent’s Troxel,asright, recognized in to
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Troxel,to third Inparties.”or children’s exposureher]“restrict [his
rights grandchildren.visitation with theirsought expandedgrandparents

theywhichTroxel, Washingtonat 60-61. The statute under530 U.S.
may rightsvisitation forthat court ordersought provided “[t]hevisitation

thethe interest of childmaywhen visitation serve bestany person
of circumstances.” Id. at 61any changewhether or not there has been

omitted). CourtSupremeA of the United States found(quotation plurality
broad,” 67, that grantingat and held“breathtakinglythis id.statute

anproteststhe mother’s “wasgrandparentsto the overvisitation
torightmother’s] fundamental makeinfringement [theunconstitutional on

daughters.”hercare, and control of twoconcerning custody,thedecisions
Id. at 72.

Troxel, narrowlythe test isthe at in WisconsinUnlike statute issue
parent’s rights.or constitutionalprotect adoptivetailored to the natural

personsno on either thelimitsWashington “placefd]While the statute
in which such afor or the circumstancesmay petitionwho visitation

73, topetitionerstest limitsmay id. at the Wisconsinpetition granted,”be
child, which,relationshipin with theparentisthose who an locoallege

elements, thepetitionerinclude that the and child livedother mustamong
household, a before thetriggeringin the and eventtogether requiressame

child and the natural orin the between therelationshipcourt can intervene
adoptive parent.

argumentthe that “the ‘bestsimilarly respondent’sa test answersSuch
nullifycannot fundamentalRespondent’sinterest’ standard alonestanding

First, I notshe wouldappropriate.”to her children as deemsright parent
I thestanding uponalone. would focusthe best interests standardapply

onlyand afterthe and the childrelationship petitionerbetweenparent-like
test, or visitationcustodyit the determine whetherthat meetsfinding

thein the interests of child.would be best
admonitionaddition, plurality’sthe TroxelproceduresIn these address

tosubjectof the kind at issue here becomesparent’s'that “if a fit decision
thereview, special weightat least some tothe court must accordjudicial

Troxel, By uponU.S. theimposing530 at 70.parent’s own determination.”
to that the custodial orprovethe burdenparentis petitionerin loco

child,thein the best interests ofhe or she seeks arerightsvisitation
parent’sor adoptivethe naturalvalidity is accorded topresumptive

determination the child’sbest interests.of
with-herrelationshipthat therespondent argues petitioner’sThe also

Iingrandparents-than that of the Troxel.is even more tenuouschildren
test, his or herthe WisconsinpetitionerOnce a meetsdisagree.

fact, a- incalled tenuous. In solidthe child can berelationship hardlywith
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relationship mayloco well be than aparentis stronger relationship
between child and grandparents.a

I petitionerThe test would also that an in loco parentisassuresadopt
rightswill not able to It is not for theparental lightly. possiblebe assert

the romantic to allneighbor partnernext-door or casual meet the
of parentconditions the test that the natural orincluding adoptive

and the parentis“consent to foster” in loco See V.C.relationship. v.
M.J.B., 539, 551-52(N.J.), denied, (2000).748A.2d U.S. 926cert. 531

ofrequirement cooperation byThe the criticallegal parent is
it placesbecause control within his or her hands. hasparentThat

tothe absolute maintain zone of autonomous forability privacya
However,and her ifherself child. she wishes to thatmaintain

zone privacyof she cannot invite a third to as aparty function
to her andparent child cannot cede over to that partythird

theparental exercise of whichauthority may create a profound
thebond with child.

Id. at A552. natural or adoptive parent voluntarilywho to theconsents
formation a relationship petitionerof between the and the is hardlychild in
a position to thecomplain bountyif natural of isthat accordedrelationship
the the petitioner.child or

IBecause would that petitionerhold a who meets the Itest propose
could, circumstances,under certain be awarded rightscustodial over the
objection of the minor children’s sole natural or adoptive parent without
violating the State or Federal Constitutions, I thewould answer second

questiontransferred the negative.in Accordingly, unlike the Imajority,
would thereach first question.transferred

The respondent contends superiorthat the court lacks jurisdiction
because divorce proceedings,“[a]bsent ... the superior court has no
jurisdiction to appoint a acustodian of minor. The right custodyof is a
legal ofincident theguardianship, and ofappointment guardians is a
matter within the jurisdictionexclusive of the probate court.” McLaughlin

Mullin, (1994)v. 262, omitted).139 N.H. 265 (quotation and brackets The
petitioner argues aappointment guardianthat of is unnecessary because
he instands loco toparentis respondent’sthe adopted children. He

court,therefore contends that the superior being the of generalcourt
jurisdiction, has powerthe to adjudicate this case.

petitioner Ellsworth,The this toanalogizes 834-35,case 140 N.H. at in
court,which we held that superiorthe court,rather than the probate has

subject matter jurisdiction custodyover disputes between parentsunwed
because appointment a guardian since,of is unnecessary by statute,
parents are automatically jointthe guardians of their minor children. See
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562,2002); Shaw,835; Brauch v. 121 N.H.at RSA 463:3 see also(Supp.id.
(1981).569

of a ispetitioner appointment guardianthe thatagreeI with
claims lococustodial an inunnecessary person seeking rightswhen a

however, does imputenotrelationship. relationship,Thisparentis
parentis.a locopersonunder RSA 463:3 to instatutory rights Cf.

463:2, 2002),Ellsworth, I VI (Supp.at Nor do RSAinterpret140N.H. 835.
father,“mother, orin to meanparent, pertinent part,which defines

Rather, I-wouldparentis.as a in locoadoptive parent,” including person
court, whichprobatethat a insimply recognize guardianship proceeding

aofgive guardian powers responsibilitiesthe “the andappointedwould
463:12,1education,”care and RSAregarding support,the minor’sparent

in2002), parentis,the case of a in locosuperfluous personwould be(Supp.
dutieswho, definition, voluntarily “rightshás assumed the andby already

P.,Diana 120 N.H. at 795.parenthood,”of natural In re
Iisproceeding unnecessary,a guardianshipBecause I believe that

Asjurisdiction. recognizedthe court lacks weprobateconclude thatwould
834-35, of courts is limitedEllsworth, power probate“[t]he140 N.H. atin

statute,” no “confersthem and statutepower upon byto the conferred
ancustodythe court to award absentprobatejurisdiction upon

guardian.”of aappointment
the court has for twojurisdictionThe asserts thatpetitioner superior

InFirst, this deals with a constitutional issue.he asserts that casereasons.
Ellsworth, 836, theBranch, 570, 140 N.H. at we noted121 N.H. at and

custodyto award as between unwedstatutory authorityof specificabsence
of aprotectionthat “‘the constitutionalparents, recognizednatural but

authorityof tolegislative grantnot enactment orright dependent uponis
Branch, 121 N.H. atEllsworth, (quoting140 N.H. at 837judiciary.’”the

570). custodythe of a to theright parentwe held that “sinceAccordingly,
CONST,Constitution, pt.our N.H.protected byhis or her child is Stateof

subjecthasI, 2, general jurisdictionas the court ofsuperiorart. the court
custody parents.”to determine issues between unwedjurisdictionmatter

Id.
athat loco alsopetitioner persons parentis possessThe asserts in

havecustody theyto the of the children with whomrightconstitutional
to that atunnecessaryI believe it is address contentionrelationship.that

time, thus, the I notmajority’sto wouldcontrary apprehension,this and
are the samehere loco entitled topersons parentishold that in

Rather, I wouldadoptive parents.as natural orprotectionsconstitutional
(1997)under RSA 491:7equitable jurisdictionlook to the court’ssuperior

(1997).and RSA 498:1
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opinionThe has been andexpressed, many cases,reiterated times in our
that “the Superior Court is considered to have no independent equity
jurisdiction over custody children,” Trow,the and ofsupport Trow v. 95

529, (1949).N.H. 529 suggestedAs by Roberts,distinctions drawn in 126
390-91, Ellsworth,N.H. 836-37,at and however,140 N.H. at such

statements are broader than the actual holdings on which arethey based.
In Leclerc, 121, 121(1931),Leclerc v. 85 instance,N.H. for petitionerthe

sought to obtain custody of her deceased brother’s children by bringing
forward the divorce betweenproceedings her brother and the children’s
mother and the ordermodifying custody made therein. notingAfter that
“divorce proceedings abate upon the death of either of the parties,” id. at
122,we held:

The provisions 491:7],of is now[what RSA that the superior
court shall take cognizance divorce,“of petitions for nullity of
marriage, alimony, ofcustody children and allowance to wife
from propertyhusband’s for support of herself and children”
merely impose upon the superior court the ofduty administering
the divorce statutes and confer upon it no independent
jurisdiction over the custody of children.

Thus,Id. at 123. Leclerc considered only portiona of the jurisdiction
statutorily court,conferred upon the superior yet went on to state broadly
that the of“[i]n absence orpending possible divorce theproceedings,”
superior jurisdictioncourt lacked appointto a custodian of minors. Id.
(citations omitted). Leclerc then explained that “the right of custody is a
legal incident of guardianship, appointmentand the of guardians is a
matter within the jurisdictionexclusive probateof the court.” Id.

limited,Leclerc’s holding then,can be to situations in which there are no
and,divorce proceedings given petitioner’sthe lack of parental

relationship child,to the a guardianship See,isproceeding necessary. e.g.,
Leclerc, 121;85 N.H. at McLaughlin, 139 N.H. at 263 (petition by
maternal grandparents). Where guardianship issues have not been
present, however, we have noted that the superior jurisdictioncourt’s is
broader than this line of suggest. Ellsworth,cases would See 140 N.H. at
837.

RSA 491:7 provides, in part, that superior“[t]he court shall take
cognizance ... of in equitysuits under 498:1, turn,RSA 498:1.” RSA in
provides:

The superior court shall have the powers of a court of inequity
... [certain specified and in allcases] other cases cognizable in a

ofcourt equity, except that the court of probate shall have
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itsunderarisingmattersjurisdiction equitableexclusive over
and547,in RSA RSA 547-Cjurisdiction authoritymattersubject

RSA 552:7.

case,in this Icourt lacks jurisdictionI that the probateBecause believe
equitable jurisdictionthe court has underthat superiorwould conclude

section.this
of391-92, theRoberts, recognized equitable power126N.H. at we theIn

outsidefor visitationadjudicate request grandparents’court to asuperior
458:17,time,at RSAbyfor statute that seeprovidedthe divorce context

2002)(1983) (amended 1991); (Supp.RSA 458:17-d1989, see alsoVI
(enacted Roberts). superiorto In that the courtdeterminingsubsequent

we stated:had jurisdiction,

children, the declinefor offrequent consequences,of theOne
thefamily personalis formation of closeof the traditional nuclear

adults of their immediatebetween them and outsideattachments
otherandparents, grandparentsfosterStepparents,families.

and, effect,bonds in becomeoften form closecaretakers
are notwhose nuclear familiesparents to childrenpsychological

intact.
indeed, recognizefor this tocourt notshortsightedIt would be

life, holdingbyof modem familythe realities and complexities
toobjection parent,child over the of atoday rights,that a has no
informedrelationshipclose which hasextra-parentalmaintain a

family____of a nuclearthe absence
abilitytheFurther, it to courtsincongruous denywould be

of visitationthe children of denialuponeven to consider effects
circumstances, we made the bestthese when haverights under

custodywhich to allby guideinterests of the child the beacon
court,Rather, the as anthe is that superiormatters. better view

toState, may parens patriae powerof use itsinstrumentality the
the of the child warrants court-ordereddecide whether welfare

to whom close attachmentspersonalvisitation with grandparents
have been made.

omitted).(citations reasons, IRoberts, at For similar126 N.H. 392
to ajurisdiction adjudicatehassuperior equitablethat the courtconclude

relationship witha an in lococustody by person alleging parentisclaim for
(Mass.)886,L.M.M., (findingv. 711 N.E.2d 889-90a child. E.N.O.Cf.

toto one injurisdiction in court award visitationgeneral equitable probate
(1999);child), denied, 528 U.S. 1005 Inrelationship with cert.parent-like

inH.S.H.-K, jurisdictionat 435 (equitablere 533 N.W.2dCustody of
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court).circuit I would theAccordingly, answer first transferred question
in the affirmative.

sum,In the two adults in this theircase have own reasons for not being
alone, however,married. That fact prohibitshould not the frompetitioner

seeking custodial rights uponbased the Achildren’s best interests.
whopetitioner meets the testWisconsin should not be of thedeprived

opportunity to obtain custody of or visitation with merelythe child because
he was not married to the parentnatural theduring relationshiptime the
was created. The natural parent protectedis because the necessaryfacts
to meet the Wisconsin test are tosubject evidentiary andproof
determination theby superior court.

Obviously, court,the trial in amaking determination whether custodial
rights should be petitioner,accorded the will consider the constitutional
rights of the natural parent, but should also be able to take into account
the nature of the parental and therelationships interest of the child.

Accordingly, I would answer the first transferred in thequestion
affirmative and the second transferred inquestion the negative and
remand to superiorthe court for further proceedings. By denying the
petitioner the toopportunity present evidence to the superior court that he
has met the Wisconsin test and parentalestablished a relationship with the
child, merely because he does not share blood with the child or a marriage

mother,certificate with the the majority opinion ignores the realities of the
twenty-first century.

reasons,For these Irespectfully, dissent.
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