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SafetyThe Federal Motor Carrier Regulations compeldo not a
§§different See 49 seq. regulationsresult. C.F.R. ei The are392 consistent

theywith in thatSavage require cargodrivers to whetherinspect is
properly distributed and secured both before a truckadequately driving

392.9(b) (amended(2002) 2002).§and See 49during transport. C.F.R.
theAlthough Savage predates by itregulations many years, goodremains

Decker, atlaw. See 749 A.2d 767.

Reversed and remanded.

C.J.,Brock, Nadeau, Duggan, JJ.,and andDalianis concurred.
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Concord,Johnson, defender, on theM. chief ofappellateChristopher
defendant.orally,brief and for the

Amirault, hisBroderick, defendant, Michael convictionappealsJ. The
J.)(Hollman, on four counts of criminalSuperiortrial in Courtjuryafter a
2002) 2002).(1996 (amended He681:4 &threatening. Supp.See RSA

of his motions for in camerapre-trialthe court’s denialtrialchallenges
(2001). Wefiles. See RSA 105:13-bpersonnelcertain policereview of

forand remand furtherpre-trial rulingstrial court’svacate the
proceedings.

drugfor aleavingthe of an arrest warrantsubjectThe defendant was
prison.the Stateparoledto which he had been fromprogramtreatment
that heDepartment anonymous tipreceived anExeter PoliceWhen the

Exeter,in three went there toapartmentat a officerswas friend’sstaying
histhe officers to enterThe friend allowedarrest him. defendant’s

aUpon hearingwas present.but denied that the defendantapartment’
door, push open.the officers to itattempteda one ofnoise behind closed

in theexitinga HeholdingThe knife. succeededemergeddefendant
Afollowing.the standoffnearby policeonto a street withapartment

him, that hesayingdemanded that the shootpoliceensued. The defendant
the entranceto to When the defendant nearedgo prison.did not want back

him.by shootingJames O’Neil ended the standoffpark, Sgt.to a trailer
He was then arrested.

receipt certaindiscovery following requestedand ofDuring pre-trial
State, furtherthe defendant filed a motion forfrom theinformation

things, copy investigative reportsother “a of allseeking, amongdiscovery,
Thethe Exeter Police Stateshooting by... Department.”of incident[the]

hadobjected, stating that it

interviews related to incident.provided th[e]all statements and
anyof the incident or of individualinvestigationinternalAny

statute. RSA 105:13-b.The State submitsprotected byofficers is
pertinenthas been all materials. Theprovidedthat the defense

specificmakehas been advised toDepartmentExeter Police
for anyfiles all thepersonnelthe of officerswithininquiries

anyThe are advised to reviewpolicematerials. alsoLaurie
any that could be deemedinternal files for documentation

the The Exeterthe same to State.provideand toexculpatory
with thosethat haveDepartment they compliedadvisesPolice

files are to beinvestigativeTo extent that internaltherequests.
reviewed, the Courtpursuantit be done to statute withshould

agencyto the enforcement anddirectlyits lawmaking request
the RSA 105:13-Dreviewing [sic].the Court file in camera.
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J.) moot,(Abramson, the motion asThe Trial Court denied defendant’s
upon response.based the State’s

discovery seekingthen filed a motion furtherThe defendant second for
cam,era review of “the and results from the internalreportsan in

investigation by Department,conducted the Exeter Police relative to the
use force O’Neil Mr. Amirault.” The Stateby Sgt. against againof James

noting thatobjected,

been provided everything perhaps,defendant has anexcept,[t]he
drawing personalinternal memo conclusions about the incident.

time,At this the State is not certain that such a memo even exists
or has at thiscompletedbeen date.

Without inconducting holding hearingan camera review or a on the
matter, (Perkins, J.) motion,the Trial Court statingdenied the that the
defendant had not met “the burden of probable cause for such production.”

On the defendantappeal, argues that the trial court’s refusal to conduct
requestedan in review of thecamera material violated his rights under

105:13-b, rightRSA as well as due processhis to under the State and
Federal we grantConstitutions. Because the defendant’s requested relief

statute,under the we need not consider his arguments.constitutional RSA
105:13-b, governswhich the disclosure of information in police personnel
files, inprovides pertinent part:

No onpersonnel file a officer ispolice servingwho as a witness
in case... a criminal shall be theopened purposesfor of that

case,criminal the sitting judgeunless a specific rulingmakes that
cause existsprobable to believe that the file contains evidence

relevant to that case.criminal If the thatjudge probablerules
exists,cause judgethe shall order the police department

the officeremploying to deliver the file the judge. judgeto The
shall examine the file in camera and make a determination
whether it contains evidence relevant to the criminal case.

We review triala court’s decisions the managementon of discovery and
the admissibility of evidence under an unsustainable exercise of discretion

(2002).550,standard. v. 147Gaffney,State N.H. 556 To meet this
standard, a defendant must thatdemonstrate the trial court’s rulings were

orclearly untenable unreasonable to the prejudice of his case. Id.

In to triggerorder an in camera review of confidential or privileged
records, a defendant must establish a “reasonable probability that the
records contain information that is material and relevant to his defense.”

(1992).101,State Gagne,v. 136 N.H. 105 Stated differently, a defendant



544

ato that there is “realistic and substantialthe establishbears burden
[anto his defense would be obtained fromhelpfulevidencelikelihood that

To this147 N.H. at 556-57. meetGaffney,records.”personnelofficer’s]
theorya ofpresent plausiblea defendant mustthreshold requirement,

review of otherwisemateriality justifysufficient torelevance and
(1997).Graham, 357, 363v. 142 N.H.documents. Stateprotected

wasinvestigationthat an internalacknowledgedState hasThe
Itinvolving the defendant.concerning shootingthe incidentconducted

with all statements and interviewsprovidedthat hasasserts he been
memo,an itexceptionthe of internal whichthe incident withrelated to

exist, about thedrawing personalnot conclusionsmaycontends ormay
thedenycould not confirm ororal Stateargumentincident. Even at the

memo’s existence.
of to inproof triggerof the defendant’s burdenWhile we are mindful

records, theareperspnnel byof wepolicecamera review troubled
difficultythe State’s disclosure and theambiguousand nature oftentative

forrequirementsto establish the thresholdpresentsit to the defendant
itdrawingthat memo what describesarguesThe State an internalreview.

ashooting necessarilythe incident isas conclusions” about“personal
theofficer or of officers who examinedby groupof anopinionstatement

therefore,and, to the defendant.helpfulcould not berecordspolice
exists, it tosuch a memo even defies reasonknowingWithout whether

characterize its basis or content.

contends, State’s ratherupon generalThe based thedefendant
memo, exists, mayif it well relevantthat the containdescription, internal

inby justifiedthe of force the officers wasinformation as to whether use
Indeed,he itwith wasresponse charged.to the criminal conduct which

review,for in cameramay light Gagneon his conduct. The standardshed
Id.files, undulyis notpolice personnel high.as foradopted appropriate

generally fairlyto and have been andare known existWhen records
precisionwithcharacterized, requirednot defendants to articulatewe have

the information theirrequestedthe and relevance of tomateriality
if it “sometheory provides specificId. is sufficientplausibledefense. A

that, inconcern, conjecture, reasonablemore than barebased on
records. Id.by sought”the information theexplainedbeprobability, will in

for of thethat the defendant’s the reviewrequestStateThe contends
theconjecture”a that recordspremised uponis “barepersonnel files

therefore,and, he has failed tomight exculpatory informationcontain
themcourt’s refusal to examine in camera wasthat the trialdemonstrate

to of his case. Weprejudiceor theclearly untenable unreasonable
was and aninvestigation completedan internal internaldisagree. Because
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may incident,memo have been entiregenerated concerning the both of
which would policerelate to the officers ininvolved the defendant’s

arrest,shooting conclude, particularand we under the and unusual
case,circumstances of this that the defendant has aestablished reasonable

probability triggerto an thein camera review of requested personnel
records.

We therefore remand to the trial court for in camera review of the
personnel the policefiles of officers involved in the shooting and arrest of

defendant,the memo,including the internal if it exists. The trial court
thenshould determine whether the records contain evidence that would

have 364,been “essential and reasonably necessary,” id. at to the defense
do,at If theytrial. the courttrial should order a new trial unless it finds

that the inabilitydefendant’s to use the inevidence the first trial was
harmless abeyond id.reasonable doubt. See

Vacated and remanded.

Brock, Nadeau,C.J., Duggan, JJ.,and andDalianis concurred.
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