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(TTC).co-defendant, Thom’s WeTransport Company, Inc. reverse and
remand.

inViewing the evidence the favorable to thelight nonmoving party,most
1998,the trial the Incourt found facts. December John Smartfollowing

truck, TTC,fell from a operated byflatbed owned and while toattempting
escape 1,000-gallona tank which he beenrolling propane helpinghad to

1999,unload. He died in February allegedly complicationsbecause of from
accident,the fall. A daysfew before the employeesAmerican at

facilityAmerican’s in Jesup, loadedGeorgia, TTC’s flatbed trailer with
propane sizes,tanks various includingof four tanks.1,000-gallon Two of

racks,”these tanks loaded in orwere “bed indentations in the floor of the
flatbed. then placedAmerican boards across the thetop of tanks and
lowered the two 1,000-gallonother tanks onto the Theboards. outboard
sides of the tanks weretop “chocked” and a board was nailed along the
outside of the uppereach of tanks to secure them in No interiorplace.
chocking was on the Allupperused tanks. the strappedtanks were in
place in preparation for transport.

driver, Willis,TTC’s Jimmy theinspected acceptedload and it. While
traveling Hampshire,to New stoppedWillis to ensuremultiple times that
the load properlyremained He experiencedsecured. no withproblems the
tanks during transport.

site,When he at deliveryarrived his first the Dead River inCompany
Bristol, Smart,he met a CompanyDead River whoemployee, offered to
help him theunload tanks. liftedWillis Smart onto the tanks and
instructed him secure strapsto the boom to one of the tanks and thentop
step wayout of during unloading. 1,000-the the When Willis lifted the first

boards,gallon tank off the the tankadjacent did not move. As he was
lowering the tankfirst to the heground, cryheard Smart out. The
adjacent tank apparentlyhad begun rolling towards Smart and as he

it,attempted to avoid he fell off the flatbed and landed on the ground,
sustaining injuries.

Smart, estate,Joan the decedent’s wife and executrix of his sued both
2001,American and TTC. She settled with TTC in February and TTC

obtained a forrelease itself and American. pursuedTTC then its
against (1997).contribution claim American. See RSA 507:7-f This appeal

concerns only the contribution claim.
At the close discovery,of moved unsuccessfullyAmerican for summary

judgment, law,thatarguing under offederal ‘Willis’ theacceptance cargo
for transport extinguished any duty American have hadmay and
transferred to all risk that the allegedly loading might[TTC] defective
cause The trialdamage.” court with TTC’sagreed objection, deciding that
New did notHampshire follow the federal rule. toAccording the trial
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forlaw, is liable thecourt, a common carrier notHampshireunder New
order, did reach TTC’sits the trial court notof the Inshipper.acts

not because theapplythat the federal rule didcontentionalternative'
have beenwere latent or concealed and could notloading defectsalleged

observation.by ordinarydiscerned
summary wejudgment,denial of a motion forreviewing theWhen

affidavits, all properand andpleadings any accompanyingtheconsider
them, to nonmovingin the most favorable thelightdrawn frominferences

(1997).Services, 747,141 N.H. 748Dep’t Admin.Mahan v. N.H.party. of
issuegenuinebe when there is no ofSummary judgment grantedwill

decided, judgmentis entitled tomovingfact and the partymaterial to be
matter of See id.as a law.

us whether the trial courtquestionThe narrow before islegal
not follow the federal ruleHampshirethat New doeserroneously ruled

for caused the defectiveliability injuries bycommon carrierregarding
that New did notgoods. Hampshireof The trial court concludedloading

355,Smith,rule, 52 N.H. 360relying uponthe federal v.follow Rixford
(1872).

a cattle wastransportingissue in was whether railroadThe Rixford
for the cattle. Id. at 355. Thecaringto a cattle for negligentlyliable owner

the cattlemanyhad caused ofalleged negligenceowner that the carrier’s
legalThethey longerwere no of value. Id.injuredto die or become so that

tosubjecta carrier of cattle was thebefore the court was whetherquestion
time,that, that carrierslegal appliedat to ofgeneral principles

356,358,362-63.atId.nonperishable goods.
imposed uponof an insurer was carrierslaw, liabilityAt common “[t]he

ofinabilityof and the thegoods shipped,because of their exclusive control
carrier,in the of or tocustodyto the while theshipper protect goods

396,v. N.H.damage.” Akerly Express Agency,the of 96establish cause
(1951). In created this rule forexceptionthe court an toRixford,400

liability damagefor dueperishable goods, relievingof them fromcarriers
fermentation, the like “toand or due the“explosion!,] putrefaction”to

livestock, the negligence... of that carrier’spropensities providedvicious
omitted).and(quotation ellipsisnot to the loss.” Id.did contribute Rixford

thisfactually distinguishableis thus from case.

held aRixford,since we have that when caseimportantly,More
commerce,in federal thegovernsinterstate lawtransportationinvolves

Akerly, N.H. at 397. “Federal lawof the and carrier. 96rights shipper
in asthe facts the record this case arisesapplied presentedmust be to

Bradyin interstate commerce.” Scott v. J. J. &carriage goodsfrom the of
(1973).Sons, Inc., 65, the trial court113 66 we hold thatAccordingly,N.H.
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erroneously judgmentdenied American’s for summarymotion on the
law, law,thatground governedState not federal of therights parties.the

law,Under federal for“Responsibility improperobviously loading
carrier,”rests on the thegenerally thougheven loaded theshipper truck.

(4thCorp. 865,Franklin Stainless v. Transport Corp.,Marlo 748 F.2d 868
1984). improperCir. the is the willloading apparent,“[I]f carrier be liable

notwithstanding negligencethe of States v.shipper.”the United Savage
Line, 442, (4th 1953), denied,Truck 209 445F.2d Cir. cert. 347 U.S. 952

(1954). If, however, loadingthe isimproper “latent and concealed and
be by by carrier,”cannot discerned observation the of theordinary agents

the liable.shipper remains Id.
rule,Initially, rule,this referred the Savage “appliedto as tosolely

damage cargocaused to the being EnglandDecker v. Newshipped.” Pub.
(Me. 2000).Warehouse, 762,749 767A.2d courtsSubsequently, “extended

Savagethe toreasoning personal injuriesinclude to ofemployees carriers
caused theby negligent loading of Id. “Most nowgoods.” acceptcourts the
rationale of Savage requireand carriers to take for theresponsibility loads
they ifcarry, even those loads have improperly bybeen loaded others.” Id.

The thispolicy Decker,behind rule is well-founded. As innoted “The
everyday business,inpractice and theunderstanding trucking as aptly
reflected in the regulationsfederal on the subject, reflect that carriers

should thelogically responsibilityhave final for the that theyloads haul.”
at 766. regulationsId. Federal aprohibit operatingcarrier from a motor

cargovehicle unless the is properly adequatelydistributed and secured.
392.9(a)(1) (2002) (revised 2002).49 §See C.F.R. regulationsFederal also

truckrequire drivers to assure cargothemselves that the is properly
distributed adequatelyand secured before Seedriving. 49 C.F.R.

392.9(b)(1) (2002).§ The Savage rule “extends the industry’s reasonable
understanding,” as reflected in the regulations, negligencefederal “to suits
involving Decker,shippers.”carriers and 749A.2d at 766-67.

The nature of carrier’s dutya to transport goods safely is well-
There,inillustrated Savage. the United States with Savagecontracted to

transport airplane engines from toVirginia Savage,Rhode Island. 209
atF.2d 443. theAgents governmentof who loaded the cylinders containing

enginesthe on Savage’s truck failed the cylindersto secure atproperly. Id.
446. The driver observed that the cylinders fastened,not properlywere

acceptedbut cargothe and it.transported During transport,Id. the
shifted,cylinders thecausing truck to cross over oncominginto Id.traffic.

at 443. One cylindersof the fell anonto andoncoming truck killed its
instantly.driver Id. The driver’s estate sued both and theSavage United
andStates recovered damages. Id. at 444.
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States,if the United asheld that evenOn the Fourth Circuitappeal,
thenot relievenegligenceits didcargo,loaded theshipper, negligently

safely.”theinspect “carry goodsto andduty shippercarrier its to theof
forindemnifyto the United StatesSavageThe court requiredId. at 447.

Id. 447-48.to the estate. atany liability
(1)not thedo because:Savage progeny applyTTC that and itsargues

(2)cargo;not the andunloading, transporting,duringaccident occurred
Wetrucking industry. disagree.was a outside of thepartythe decedent

commonduty imposed uponno to thedistinguishWe see reason
imposed unloadingwhiledutyfrom thetransporting cargocarriers while

(Ala. 1953)152, 156Goodwin, is “said(unloading65 So. 2dit. See Hiller v.
Act”).meaningthe of the Commercebe a service withintransportationto

rule, orduty goodsthe to ... unloadgeneral primary“As a the carrier has
from its toresultingis liable for failurefreight... damagesandinanimate

§2d 319manner.” 13 Am. Jur. Carriersduty properthat in aperform
(1964).

itsappliesdifferent rule toreject TTC’s assertion that aWe also
athe decedent was notbecauseagainstcontribution claim .American

Lines,Longv. E. L. Motorindustry.member the See Jenkinstruckingof
(S.C. 1958)523, against common(affirming jury103 verdictS.E.2d 528

motorist, despitefor injuries bycarrier State law sustainedunder
loading cargo).inshipper’s negligence

this falls the exceptionthat case withinAlternatively, TTC contends
in Seeloading.for and concealed defectsSavageunder the rule latent

the court found thatacknowledges445. TTC that trialSavage, 209 F.2d at
in anotopen cargowere to view because the wasthe trailer and load

layerthat the secondclosed and that Willis could have observedcontainer
chocked, argues,not had he chosen to look. TTCinternallyof tanks was

by ordinarynothowever, loading apparentthat defects werethe
and,observation, thus, liabilityto federal rule of carrierexceptionthe the

applies.

case, and,thisSavagethe rule toapplyThe trial court did not
to rule Weexception applied.whether the thedid not decidenecessarily,

throughloadingwhether a defect in is obviousagree with TTC that
Ebasiois of fact. Seequestionobservation or concealed aordinary

565, 568-69Services, Supp.398 F.Express,Inc. v. IntermountainPacific
1975).(S.D.N.Y. trial court forremand this issue to theAccordingly, we

595,Hudson, 139 N.H.Family Prop.Inv. v. Townresolution. See Nash of
(1995).599
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SafetyThe Federal Motor Carrier Regulations compeldo not a
§§different See 49 seq. regulationsresult. C.F.R. ei The are392 consistent

theywith in thatSavage require cargodrivers to whetherinspect is
properly distributed and secured both before a truckadequately driving

392.9(b) (amended(2002) 2002).§and See 49during transport. C.F.R.
theAlthough Savage predates by itregulations many years, goodremains

Decker, atlaw. See 749 A.2d 767.

Reversed and remanded.

C.J.,Brock, Nadeau, Duggan, JJ.,and andDalianis concurred.
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