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County ProbateStrafford Court
2001-727No.

In Roland A. Bennettre Estate of

6, 2002Argued: November
16, 2003MayOpinion Issued:

(Bernard on thePortsmouth W. PelechOffice,& Pelech Law ofWholey
fororally), plaintiff.and thebrief

('Vincent A.Wenners, P.A., of& ManchesterCraig, Craig Capuchino,
Bennett,defendant,Wenners, for Jamesorally),on and theJr. the brief

the of A. Bennett.of estate Rolandadministrator

Morrison, from aappealsThe Constance decisionBrock, C.J. plaintiff,
J.)(Cassavechia, andenying herProbate CourtCountyof the Strafford

(1997) againstto file suit theRSA 556:28 in whichextension of time under
remand.A. Bennett. We reverse andestate of Roland

A5,on 1999. for estateSeptember petitionA. Bennett diedRoland
$40,000 of theadministration, as the sole assetlisting real estate worth

9, 3, 2000, theestate, Februaryon 1999. Ongrantedwas November
administrator’s inventory, representedthe whichacceptedprobate court

$123,706.90. total,Ofof estate as thatthe total value the decedent’s
$23,706.90 the value of the$100,000 of real and wasthe value estatewas

of householdestate consistedpersonaldecedent’s estate. Thepersonal
vehicles, trailers, awares, utilitytwoand four motorfurnishings

cash.snowmobile, andsporting equipment
to real2000, filed motion license sellIn the administrator a andAugust

demands, againstthat the debts the estaterepresentingpayestate to
$23,706.90, $363,402.10.for a of$387,109 totaled deficittotaled and assets

Group, Inc. forMortgagefirst to SeasonsmortgageThe debts included a
$315,000. The motion$64,569 plaintiffthe formortgageand a second to

$100,000 onsold the real estate forgranted and the administratorwas
in full. Based1, Mortgage paidto wasDecember 2000. The debt Seasons

nothat the estate hadinventory indicatingadministrator’supon the



497

mortgage paidher and wasfunds, dischargedplaintifftheadditional
$31,033.50.

filed the administrator3, 2001, byfirst and final accounttheAprilOn
Thisnot inventoried.$63,887.45 previouslyestatepersonalofshowed

hethe claims thatwhich administratorannuityof anprimarilyconsisted
inbeneficiary”and not a namedto the estatepayablelearned “wasfirst

forthe filed a motion23,2001, administrator2000. On Junemid-December
The$66,380.94 the of the decedent.to childrenorder of distribution of
themotion in thatclaiming prematurethe wasplaintiff objected, that

$200,000.owed in excess ofestate still her
court, objection petitionthe as atreating plaintiffsThe apparently

the556:28, hearing proofheld on offers of at whichpursuant to RSA a
pursuantthe claim was time-barredplaintiffsthatarguedadministrator

to withinplaintiff’sto found the failure file suitRSA 556:5. The court that
theneglect,” allowedstatutory one-year period “culpablethe constituted

grantedfinal and the motion for distribution.first and account
herfindingthat the erred inappeal, plaintiff arguesOn the court

file suitneglect.with She asserts she failed tochargeable culpable that
administrator’stheyear representationswithin one she relied onbecause

there no additional assets tothat the estate was insolvent and that were
noarguesThe that because the administrator madepay debts. defendant

a to fileplaintiffand the made calculated decision notmisrepresentations
suit, ruling.there was error in theno court’s

(1997)556:5 “No suit shall be maintained anprovides againstRSA that:
deceased,againstcause the it isanyadministrator for of action unless

next of ...original grantwithin one after the administrationbegun year
in RSA Titled “Extension ofbycases ... for ... 556:28.”except provided

Time,” RSA 556:28 that:provides

ofagainstWhenever has a claim the estate a deceasedany person
the time bywhich has not been within limitedperson, prosecuted

law, person may having subjectto the court matterapplysuch
claim,the forthjurisdiction by petition settingover the nature of

facts; of opinionall the and if the shall be the that justicecourt
it, andequity chargeableand that the claimant is not withrequire

in not or his or her orculpable neglect bringing prosecuting suit
law, itby mayclaim within the time limited extend the time for

certain____the a datefiling prosecutingand claim to

(1989)(estateEx’r, 550, toRaySee Cass v. 131 N.H. 552 creditors who fail
notice of and within six months of ofgrantfile claim demand the

file following mayadministration or fail to suit within the six months
556:28).thepetition pursuantcourt for an extension to RSA
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very“The of RSA 556:28 ispurpose to allow certain claims despite a
to meetparty’s statutory Farrel,failure other v.requirements.” Stewart

458, (1989);131 462 Chandler, 502,N.H. see Skrizowski N.H.v. 133 503
(1990) (RSA theprovides only exception556:28 to requirementsthe of

“[Ajction556:5).RSA may broughtbe under if justice[RSA and556:28]
itequity require and the toplaintiffs neglect comply with the statutory

Cloutman,is notrequirements 59,v. 88culpable.” Emerson’s Sons N.H.
(1936).61 by“The statute its terms equitable remedy.”creates an Mitchell

Smith, (1939).36, 40v. 90 N.H.
censorious,“Culpable neglect has been defined to be that which is faulty

or signifiesblamable.” Id. at 38. “It a of due Ifdiligence. goodlack no
reason, toaccording ordinary conduct,the standards of the dormancyfor

found,of the disallowed,claim is the claim must be although otherwise
‘justice equity’ found,and it.” Id. ifsustain “But such reason is culpable
neglect as a bar has beenpresumptive disproved.” neglectId. “isCulpable
less gross carelessness,than but more thethan failure to use ordinary
care, it culpableis a want diligence,of watchfulness and the unreasonable
inattention inactivityand of creditors who on rights.” Coffeyslumber their

“(1986) omitted).Bresnahan,v. 127 687,N.H. 693 (quotations ‘Culpable’
‘censurable’;means not ‘criminal’only but and when the is appliedterm to

the byomission a person preserve enforcingto the means of his own
rights, nearly Mitchell,‘censurable’ is more an equivalent.” 90 N.H. at 38.
“Whether conduct in a caseparticular neglectconstitutes isculpable a
question Cass,of for the court.”fact trial 131 N.H. at 553. “Like other

fact,findings of a to canfinding culpable neglectas be set aside on appeal
if itonly unsupported byis the evidence or erroneous as a matter of law.”

Id.

The plaintiff provided timely notice of her claim in accordance with
the requirements failed, however,of andRSA 556:2 :3. The toplaintiff file
suit against the estate the inone-yearwithin RSAperiod provided 556:5

duringbecause the year following the administrator’s appointment, he
represented the noconsistently Indeed,that estate had additional assets.

as the trial ordercourt’s states:

timeAt the the for sell paymotion license to real estate to
filed,was clearly insolvent,demands the estate was illiquid and

as the the thepersonal estate and value of real togetherestate
were less than outstandingfar the of the estate. Soobligations

aware, onlyfar as the court is claimConstance Morrison’s has
fullynot been paid and satisfied.
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annuitya undisclosed2001, previouslylistedIn the administratorApril
the administratoraccounting. Althoughin hisfor the time finalfirst

annuitythat the washe first became awarein an affidavit thatindicated
one monthindividual approximatelyrather to anto the estate thanpayable

run, was nothad informationof limitations thisafter the statuteone-year
assertions byIn the face of repeatedfour later.public until monthsmade

which toassets withthe lacked additionalthe administrator that estate
fileto suit.failingbe blamed forplaintiffthe cannotsatisfy obligations,its

to afile suit is tantamount waiverWe that the failure towill not conclude
securityof avalue his or her wasof the a creditor’s belief in theclaim when

one, attributable to the creditor’s fault.and the mistake was notmistaken
ownMitchell, party’s“A of fact not due to the fault90 N.H. at 39. mistake

neglect.”of Id.may presumption culpableovercome the
this case that theWe the and circumstances ofhold under facts

of the administratorplaintiffs representationsreasonable reliance on the
file suitwhyto she did not withinprovides “adequate explainan reason”

fact “provide goodone Evidence mistake of can reasonyear. Id. at 38. of a
Mitchell,554; 90Cass,for the claim.” 131 N.H. at see N.H.dormancy of a

(creditor’s sufficiently securedat mistaken that his claim was39-40 belief
neglect);finding culpableto of noby mortgage adequate supportwas

(no(1956)Cloutier, 272, neglectVanni 100 275 culpablev. N.H. where
requirewould notplaintiff erroneously believed the administratrix

demand). estate wasThe mistaken belief in the value of the not
presumptionthe and the ofplaintiffs “overcome[s]attributable to fault

Mitchell, at 39.culpable neglect.” 90 N.H.
Furthermore, that hemerelythe administrator’s affidavit states became

aware was to the estate rather than an individualannuity payablethat the
logical may regardingin 2000. No inference be drawn theDecember

of toknowledge annuity prioradministrator’s of the existence the that
time. to a creditor whounjust inequitable prejudiceIt would be and relies

andupon information, innocentlyhowever thenincomplete provided,
conclude the creditor’s reliance the administrator’s assertionsuponthat

neglect.to culpableamounts
us, theconsidered the record before we conclude that trialHaving

bring culpablecourt’s the to constitutedplaintiffsdecision that failure suit
evidence erroneousneglect supportedwas not sufficient and was as aby

matter that the remanded forrequireof law. Justice and case be theequity
claim to afiling prosecutingtrial to “extend the time for and the datecourt

556:28.certain.” RSA

Reversed and remanded.
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Broderick, Duggan, JJ., concurred;Dalianis and Nadeau, J.,
dissented.

Nadeau, J., dissenting. I believe the requirement under RSA 556:5
(1997),which requires creditors to file againstsuit an estate within one
year of the appointment administrator,of the applies irrespective of the
administrator’s reported value of the estate assets inventoried and

Furthermore,accounted for theduring year.first I believe failure to file as
required by statute culpable neglect, (1997),constitutes see RSA 556:28
because the plaintiff should not have relied theupon administrator’s
reported value of estate assets until the filed,final wasaccounting see.RSA
554:26(1997),

I believe that an'administrator’s inability to discover and account for all
estate assets within the first ofyear estate administration is not a good
reason, itself,by for a creditor to slumber on its rights by failing to file suit
as required by the statute. Such creditor delays, by waiting to see if the
estate holds claims,sufficient assets to satisfy their only prevent the
orderly administration and settlement of estates and are tocontrary the
purpose See,of our probate e.g., Ex’r, 550,laws. Cass v. Ray, 131 N.H.

(1989).554-55
RSA 554chapter dictates how an administrator of an estate must

inventory, account for and deal allwith estate assets. Within ninety days of
appointment, the administrator must file an inventory the probatewith
court,, itemizing ail assets of the estate that are known at that time. See

(1997 2002).RSA 554:1 & Supp. The administrator is then charged
assets,accountable for all estate inventoried,whether or not they were see

(1997),RSA 554:6 and must file an annual accounting of their
administration, (1997).see RSA 554:26 A probate maycourt excuse an
administrator from filing these accountings, though, for to threeup years.

Administrators,id. however,See should toattempt settle estates as soon
as possible by filing notice of a final accounting in the probate court and
sending beneficiaries,notice to all legatees and heirs. See id.

At timeany filed,before the final accounting is an mayadministrator
correct or theupdate See,value of estate assets. e.g., Judge Probate v.of
Lane, 342, (1871);51 N.H. Wheeler,347-48 73,Hurlburt v. 40 N.H. 75
(1860).Thus, if a creditor thinks estateany asset have beenmay omitted

valued,or mistakenly it should thepetition probate court for an updated
accounting. Hurlburt, 75;See 40 N.H. at see also Judge Probate v.of
Couch, 39, (1879).59 N.H. 40 Likewise, a diligent creditor who knows the
final cannotaccounting be filed until the full of all estate assets andvalue

known,liabilities is would file suit as early as possible priorityto secure a
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in theestate, a claimpreserveand toof theassetsinterest in the future
maladministration.of a potentialevent

neitherdependin this caseat issuestatutory filing requirementsThe
RSA 556:5Comparethe estate value.assets norestatereportedtheupon

Estates)(1997) (Insolvent RSAandch. 557with RSAand RSA 556:28
cannotThus, I believe a creditor(Effect(1997) Insolvency).of556:8
is filedaccountingthe finaluntilvaluerely any reportedjustifiably upon

knowA creditor shouldthe court.byand approvedthe administratorby
interest, rightsitspreserveit mustnot have a securedthat when it does

by law.limits establishedwithin the time
isin this casethe resultthatmajoritywith theagreeWhile I

entitle theand it does notunjust,norunfortunate, inequitableit neitheris
After theRSA 556:28.to file suit.extension of timeto anplaintiff Cf.

ofsold, paymentaccepted partialthe plaintiffestate wasrealdecedent’s
foundfacts, the courtprobateOn thesenot to file suit.her claim and chose

...not to file suitcalculated decisiona “reasoned andthe madeplaintiff
effort, expenseandthe costsreasonably assumedmay havebecause she

or understoodas she then knewon the factsnot basedjustifiedwere
them____[H]er culpable neglect.”righther constitutesfailure to exercise

notthe evidence and arebyfindings supportedareThese factual
(1997).See RSA 567-A:4erroneous.

never mistakenwasplaintiffthismajority’s opinion,to theContrary
(1939).Smith, 36, 3990 N.H.Mitchell v.security.the value of herabout Cf.

$315,000.00 on worthmortgage propertyathe decedentplaintiff gaveThe
a in the amountby mortgageencumbered$100,000.00, alreadywhich was

$35,000.00,forThus, security approximatelyhad$65,000.00. plaintifftheof
$32,000.00 the was sold.propertywhenfor she received almostwhich

solvencythe of thisLikewise, mistaken aboutthe was neverplaintiff
the decedent’s realbefore and afterwas insolvent bothestate. This estate

exceeded theoutstandingdecedent’s debtsbecause theestate was sold
(1997). was545-A:2,1 This estate alsoSee RSAvalue of his estate assets.

the approximatelydisclosed becauseannuityafter the wasinsolvent
still exceeded the$283,000.00 plaintiffdue to theremainingdebt

remainingand assets$66,000.00 annuityvalue of the otherapproximately
See id.in the estate for distribution.

timelyin a manner constitutesfailure to file suitI a creditor’sbelieve
or othermisrepresentationsomebyunless it is causedculpable neglect

theadministrator, in this case. Becausepresentwhich is notbyconduct an
thebyand supportedare both reasonablefindingscourt’sprobate

case, I dissent.respectfully,evidence in this


