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Sheehan, Green, P.A., (.RobertPhinney, Bass & of Manchester H.
brief), Krause-Elmslie, P.L.L.C.,Miller on the and Shuchman & of

(PeterExeter F. Kearns on the orally),brief and for the plaintiff.

Associates, P.A., (DavidEngel & of Exeter EngelC. on the brief and
orally), for the defendants.

Brock, C.J. The plaintiff, Transmedia Restaurant Company, Inc.
(Transmedia), appeals jurya verdict from the Superior Court (McHugh,
J.) finding it liable for claims under the Massachusetts Uniform

(UCC),Commercial Code 106,see Mass. 9-504,§§Gen. Laws Ann. ch. 9-
(West 1999) (amended 2001),507 358-A,and RSA chapter the New

Hampshire (CPA),Consumer Protection Act awardingand compensatory
defendants,and damagesmultiple to the Theresa Devereaux and The

Tavern,Blarney Stone Inc. The defendants cross-appeal the trial court’s
oforder remittitur. We affirm.

The jury could have followingfound the facts. Devereaux and her
husband were 1997,restaurateurs. In December openedDevereaux the

(Tavern)Blarney Stone in Derry.Tavern 1998,From 1993 until her
(Inn)husband owned and operated the inBlarney Stone Inn InHampton.

1998, the $4,000Devereauxs received two loans for their restaurant
businesses from Transmedia.

Transmedia is a Network, Inc.,division of Transmedia which is a
company that tomoneyloans in exchangerestaurants for the restaurant’s
membership in a nationwide network that theaccepts Transmedia Card.
Consumers use the Transmedia Card at participating restaurants to
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tab, taxbeverage includingand not andreceive a discount on their food
by transferringloans from Transmediagratuity. repayRestaurants their

tabs, tips, generated bythe less taxes andbeverage100% of food and
theseback to Transmedia. Transmedia creditsTransmedia cardholders

the the hasthe loan until twice value of loan beenrepayments against
repaid.

1999,and,1998,in theAugust FebruaryInn went out of business inThe
1998,In the two loans werewent out of business. NovemberTavern

consolidated.
the Tavern’s securedrepossessed liquidatedlater andTransmedia

1999,due its loans. In June theto recover the amount underassets
in forwas sold sale and auctionequipment private publicrestaurant’s

$17,363.40. expensestheproceeds liquidation,Because the of less
loans,auction, thethan the amount due onassociated with the were less

counter-sued,deficiency.to the The defendantsTransmedia sued recover
existed, in Transmediapart,no becausealleging deficiencythat

notice and sold thepriorwithoutrepossessed equipmenttheir restaurant
also allegedbelow its true value. The defendantspriceat a farequipment

trial,the Just before Transmediathat the manner of sale violated CPA.
The thus trieddeficiencyon its claim. case waselected to take a nonsuit

The for thejurycounterclaims. foundupon the defendants’solely
$140,600 damagesin andcompensatorydefendants and awarded them

the CPA.$407,800 damagesin undermultiple
verdict, for judgmentto set theTransmedia moved aside

award. The trialdamagethe and to reduce thenotwithstanding verdict
award, that thefindingdamagereduced the jury’s compensatorycourt

$50,000. statutoryaApplyingan of tosupport upevidence could award
(1995), damagescourt ruled that the totalRSA 358-A:10 theseemultiplier,

The$145,000, fees. courtexcluding attorney’scosts and reasonablewere
the court’s order ofparties options, including acceptingthe threeoffered

The and defendantsconcluding plaintiffthe case.therebyremittitur and
reconsider, andappealwhich the court denied. This cross-filed motions to

followed.appeal

AppealI. Transmedia’s

(1) to instructthat the trial court: failedarguesOn Transmediaappeal,
CPA,the it to find thatmultiple under hadjury damagesthe that to award

(2) questionfailed include awillfully or toknowingly;Transmedia acted
knowingly specialor in thewillfullyTransmedia actedregarding whether

(3) presentthe defendants toform; erroneously permittedandverdict
testimony. We addressdamages expertto the withouttheory jurytheir

each in turn.argument
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JuryA. Instruction

fact,“The of ofpurpose jury identifyinstructions is to issues material
and to inform the ofjury bythe standards of law which it is toappropriate

(1992).Watts, 153,resolve them.” Broderick v. 136 N.H. 163 We review
jury instructions in context and will not reverse the taken incharge,unless

entirety,its fails explainto the law to the case inadequately applicable
way Stores,such a that jury Simpsonthe is misled. See v. Wal-Mart 144

571, (1999).N.H. 574
The gavecourt the thejury following regardinginstruction the CPA:

Now, let’s talk a thelittle bit about Consumer Protection
essence,InStatute. that statute thatprovides it shall be unlawful

—anyfor person by anyand the isway, person any natural
—person corporationor a to use unfair or orany deceptive act

inpractice the conduct anyof trade or commercial transaction in
State ofthe New Hampshire.

It is the theresponsibility juryof to determine whether or not
unfairany deceptiveor or onpracticeact the ofpartoccurred

consider,You must a[Transmedia]. after careful evaluation allof
evidence,the whether or not the conduct of [Transmedia]

regarding obligationthe financial to constituted an[Devereaux]
unfair or deceptive practice.business On this it isissue
[Devereaux has of proof.who] the burden

youIf find that [Transmedia] committed an unfair or deceptive
business thepractice, providesConsumer Protection Statute that
damages are be in times,to awarded a muchsum as as three but

times,not less than two damages.actual[Devereaux]’s

Transmedia argues that these instructions were erroneous a matteras
of law because didthey that,not instruct tojurythe award double or
treble damages, it had to find that willfullyTransmedia acted or
knowingly. The defendants counter arguethat Transmedia did not this

and, thus,below not preservedhas this argument for Weappeal. agree.
“A contemporaneous objection is necessary preserveto a jury

instruction issue appellate Webb,for Rodriguez 177,review.” v. 141 N.H.
(1996) omitted).183 (quotation “This requirement affords the trial court an

opportunity to correct an error it may have made and is particularly
appropriate allegedwhere an error involves a jury instruction.” State v.
Sinbandith, 579, (1999)143 omitted).N.H. 581 (quotation “This long­

requirementstanding groundedis in common judicialsense and economy,
and toapplies equally civil McCabe,and criminal matters.” State v. 145

686, 690(2001)N.H. omitted).(quotation
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object the-juryhad no to todutyfirst that itTransmedia contends
theto the jurythat failed inform aboutground theytheinstructions on

bore the burdenthe defendantsknowing requirementand becausewillful
<&maythat ... have beenTransmediadamages. argues “[i]tof onproof

to thisnot to draw attentiontrial counselbytactical decision Transmedia’s
theensure thatdutyhad-a tocontrary, partiesTo-the bothissue.”

not,maytheconformed' to law. Transmediajuryto thegiveninstructions
orthat, for tactical reasonsthis court to address issuesappeal,on ask

See “Errorsotherwise, the trial id.judge.failed to raise beforeit
properly presentedtrial and nevercombing the record afterbydiscovered' v.to set a verdict.” Statetrial should not be utilized asidejudgeto the

omitted).578, (1988)Johnson, (quotation130N.H. 587

its trialobjectionsthat theAlternatively, Transmedia asserts
counsel, made the court’scounsel, with toappellatewas not associatedwho

the to lack of aalert court theinstructions were sufficient tojury
instructingAfterThe record belies this assertion.willfulness instruction.

tofor both raise issuespartiestrial court counseljury,the the invited
I havestated, only thing“Thethe Transmedia’s counselabout instructions.
law,there of the ifit was made clear that if was a violationis I don’t think

[Transmedia], it notwas, on the of doeswrongdoing partthere if there was
aredamagesan of unless shown.”necessarily damageslead to award

The court responded:

instructions, the generalof thedamageIn the portion
same, is theis and thatdamages alwaysinstruction on the

and a causaldamagesto actualplaintiffs obligations prove
fault. I think that I’veto the defendant’s Solegalconnection

sufficientlyonplaintiffs’ damagestheexplained obligation
amplifyI’m not to it.enough. going

did not Transmedia’sThis shows that the trial court understandexchange
State v.the lack of a willfulness instruction.objection to concern Cf.

(1999).Bennett, the record that13, 17 It is clear from144 N.H.
to lack of a willfulnessobjectnot thespecificallyTransmedia did

the retired.juryinstruction-before

sufficientlypost-trialthat its motionsTransmedia next asserts
Transmediathe the lack of a willfulness instruction.alerted trial court to

in its for reconsiderationthe trial court motionfirst raised the issue before
post-trial motions.filed in to the court’s order on Transmedia’sresponse

reconsideration, months after thenearlyfiled twomotion forTransmedia’s
insufficient, law, the issue forconcluded, preserveas a matter of totrial is

Broderick,See N.H. at 170.appeal. 136
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“If is in post-trialan first raised a motion that is filedobjection
trial,several thedays after conclusion of the the is notobjection timely
Id.;regardless of whether is well see v. C & Rit founded.” Mailhot Const.

Co., (1986) curiam)(per (objection128 N.H. 323 to jury instructions raised
for first in motion for purposetime new trial not The of thetimely).
timeliness is to ensure that the trial has the chancerequirement court to

Broderick,correct earliest possibleerrors at the 136opportunity. See N.H.
169;at see N.H. R. Ev. Reporter’s (purposealso 103 Notes of rule

requiring to ofcontemporaneous objection admission evidence is to
“permit the to take ofcognizancecourt its error at ata time which it ahas

counsel,meaningful to correct itsopportunity ruling”). “For conscious of
error, to be topermitted bysit without untilmaking objection there is less

cured,canprobability wrongthe be would be rule justiceto turn a of and
Broderick,fairness trap.” omitted).into a mere 136 (quotationN.H. at 167

We decline Transmedia’s “invitation to enlarge the narrow exceptions to
the contemporaneous objection McCabe, 145requirement.” N.H. at 690.

Finally, Transmedia asserts that this court adoptshould the “plain
error” rule to theprevent injustice”“manifest that would result were the
court not to Hampshire law,intervene. Under New notobjections raised at

Johnson,trial are deemed waived. See 130 have,N.H. at 587. We on
occasions,priornumerous and the federalrejected plainconsidered error

See, (1990)rule. Menard, 708,v.e.g., State 133 N.H. 712 (reaffirming
rejection rule); Johnson,of errorplain 130 N.H. at 587 (rejecting plain

rule,error court declines to rule on whether jury instruction improperly
reduced State’s burden of inproof criminal trial proper objectionabsent

trial).by defendant at We continue to adhere to our general preservation
rule.

B. Special FormVerdict

claim,With therespect to CPA the special verdict form asked the jury
the following questions:

QUESTION 5

youDo that itfind is likelymore than not that [Transmedia]
engaged anyin deceptiveunfair or business practices in its
dealings [thewith with regarddefendants] to the commercial

involvingtransaction these parties?
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QUESTION 6

words, numbers, damagesfull amountnot the ofPlease state in
bylikely [themore than not were sustainedyouwhich find

engaging in unfair orofdefendants] [Transmedia]’sas a result
the Consumer ProtectionUnderdeceptive practices.business

not lessanswering questionin this must beyour damagesStatute
twice, three times the actual whichdamagesnor more thanthan

receive____entitled toyou have found the are[defendants]

incorrect, matter ofthat these are as aargues questionsTransmedia
that tolaw, because, instructions, they juryfail to inform thejurylike the

actedit must found that Transmediamultiple damages, haveaward
trial;to make this atargumentor Transmedia failedwillfully knowingly.

v.thus, preserved appeal.is not for See Schneiderargumentthis
(1999).458, 464State 144 N.H.College,Plymouth

TestimonyC.Need Expertfor

of thetrial, that, opinion,testified in her the valueAt Devereaux
$180,000.wasequipment approximatelyTransmedia liquidatedrestaurant

toerroneously jurytrial theargues permittedthat the courtTransmedia
solelyof Devereaux’stheory damages uponconsider the defendants’ based

byrequired,contends that the defendants weretestimony. Transmedia
law, on of the restauranttestimony equipment.to the valueproduce expert

disagree.We

to admission ofrespectTrial broad discretion with theenjoycourts
(1976).814, 818116Corp.,v. Pine River Dev. N.H.evidence. Joslinopinion

laya to angiveof Evidence 701 witnessHampshire permitsNew Rule
rationally theupon perceptionit is based witness’sopinion provided that

case,a In this hold that itto of fact issue. wehelpfuland is a determination
thecourt to Devereaux’s aboutopinionwas not error for the trial admit

State, 513,id.; v. 104 N.H. 517equipment. Royof the Seevalue restaurant
(1963). forpaidhow much sheknowledge originallyDevereaux had about

her totestimony helpfultrial foundreasonablyit and the court could have
Moses,in the value. See McNamara v.jury determining equipment’sthe

(1976).Melnick,729, (2001); 566,116 570146 Gintzlerv. N.H.N.H. 732-33
is soonly subjectthetestimony required presentedis “whereExpert

science, beyondprofession occupationor as to bedistinctly related to some
Burnett, 633, 634Lemaythe ken of the v. 139 N.H.average layperson.”

case,omitted).(1995) under the of thisWe conclude that facts(quotation
itsbyof the offeredequipmentevidence on the value restaurantopinion

properlywas admitted.lay purchaser and owner
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arguesTransmedia that the trial court should have disallowed
testimonyDevereaux’s because she did not as to theopine depreciated

of equipment.value the “New Hampshire does not require damagesthat
be calculated with certainty,mathematical and the method used to
compute damages need not be more than an approximation.” v.Maloof
Bonser, 650, (2000) omitted).145 N.H. 655 (quotation The trial court
committed no error by submitting to the jury Devereaux’s testimony and

ofthat Transmedia’s expert permitting fact-finder,and the asjury, to
evaluate the credibility of both witnesses and choose to accept rejector
their in whole intestimony part.or See Society Hill at Merrimack Condo.

Merrimack, 253, (1994) (trierAssoc. v. Town 139 N.H. 256 of fact couldof
properly find plaintiffs expert, who relied upon market auction sales to

credible).determine fair market value of real property, all,not “After the
essence of jury’sa function is to determine the andweight credence to be
given the evidence at trial.” 240, (1987)State v. Guglielmo, 130 N.H. 245
(quotation omitted);and brackets 773,see Morrill v. 128Tilney, N.H. 778
(1986).

II. Defendants’Cross-Appeal

In their cross-appeal, the defendants argue that the trial court
(1)erroneously: ruled that they were not entitled to collect compensatory

damages CPA,under the (2)in addition to multiple damages; and set aside
the jury’s verdict and reduced the damage award. We address each of

argumentsthese in turn.

A. Compensatory Damages under CPA

The jury $.140,600awarded the defendants in compensatory damages
.$407,800and in damages under the CPA. The trial court ruled that the

jury applied a ofmultiplier 2.9 to the compensatory damage award to
determine damages under the CPA. The defendants argued that jurythe
intended the two awards to be added together, inresulting a total award of
$548,400. The trial court ruled that theadding awards together was
impermissible because it would exceed the amount authorized under the
CPA.

theirIn cross-appeal, the defendants thatargue the trial court erred.
They assert that because they action,had two causes of one under
Massachusetts law and CPA,the other under the they were entitled to
receive both awards. We disagree.

law,Under New Hampshire injuredan party “cannot claim multiple
recoveries for the same loss even though different theories of liability are

inalleged the complaint.” Phillips v. Verax Corp., 240,138 N.H. 248
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injured becausetheythat were(1994). case, allegedthe defendantsIn this
notice. For thisthem withouttheir assets and soldseizedTransmedia

UCC and the Newrelief under the Massachusettsthey soughtinjury,
thehere, claims arise out ofWhere, the defendants’asCPA.Hampshire

recovery only.facts, singleare entitled to atheyoperativecore ofsame
(1st496, 501-02 Cir.v. 84 F.3d248-49; Shepard,also LaBarreat seeSee id.

Seefor the same loss.1996). to recoveriesmultipleare not entitledThey
thatby rulingnot errThus, the trial court didat 248.138 N.H.Phillips,

wasdamage duplicative.awardthe compensatory
(1995)to thatargueRSA 358-A:12mistakenly rely uponThe defendants

to trebledamages in additionto compensatoryentitledthey were
court is the finalthisstatutory interpretation,ofquestions“Ondamages.

of ain the wordsexpressedaslegislatureintent of theof thearbiter
147Realty,Co. v. RCBLumberas a whole.”consideredstatute Milford

omitted). meaning(2001) plainfirst consider theWe15, 17 (quotationN.H.
whole, not onstatute, the statute as afocusing uponof theof the words

what the“We will not considerSee id.phrases.words orisolated
notthe didlegislatureadd thathave said or wordsmightlegislature

omitted).and brackets(quotationId.include.”

not affect unfair tradestates, “This doeschapterRSA 358-A:12
other statutes ofcommon law or underactionable atotherwisepractices

recovery duplicativeofdoes not addressprovisionThisthis state.”
Rather, merelyit statespractice injury.tradefor the same unfairdamages

exclusive.not intended to bethe CPA arethe remedies underthat
for thismay remedyseek apracticesunfair tradeinjured byIndividuals

statutes; need nottheyNew Hampshirelaw or otherunder commoninjury
(CPALaBarre, F.3d at 501-02 doesSee 84under the CPA.remedyseek a

treblenot exceedrecovery mayrecovery; plaintiffsduplicativenot permit
Center, Inc., 467CPA); CarForeignCalimlim v.allowable underdamages

(Mass. 1984) underdamagesof cumulative443, (recoveryN.E.2d 448
law,commonanyAct and otherProtectionConsumerMassachusetts

recoverywherepermittedaction notor cause ofstatutory regulatory
injury).samesought for

AwardDamageCompensatoryReductionB. of

reduced theerroneouslythe trial courtthatargueThe defendants
a$140,600. “Direct review ofofdamage awardcompensatoryjury’s
amaywho disturbjudge,of the trialresponsibilityaward is thedamages

(or conclusively againstamount isif itsinadequate)as excessiveverdict
manifestlyis exorbitant.”and if the verdictof the evidenceweightthe

omitted).(2000) The276,Lembo, (quotation281-82v. 145 N.H.Bennett
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proper standard for the trial court’s review of a award is whether thejury
(1992).Ford, 311,verdict is fair. See LeFavor v. 135 N.H. 316 “A trial

has thejudge responsibility onlynot to see that the trial is conductedfairly
but also to correct or vacate what turns out to be an unfair result.”

(1993) omitted).698,Thibeault v. 136Campbell, (quotationN.H. 703
Whether remittitur appropriateis rests with the trial court’s sound

(1991).Usitalo, 50,discretion. See Brannigan v. 134 N.H. 58 We will not
reverse the trial court’s decision juryto reduce a award unless we find the

Thibeault,decision to be unreasonable. See 136 N.H. at 703. “Our task on
review is not to toattempt ascertain or divine the one and only correct

Lembo, omitted).verdict.” 145 N.H. at 282 (quotation
record,Having reviewed the we conclude that the trial court could

reasonably have determined that the jury’s compensatory damage award
was both manifestly exorbitant and conclusively against the weight of

Thibeault,evidence. See 136 N.H. disagreeat 704.We with the defendants
that the trial court reduced the compensatory damage solelyaward

21,because of exhibit which was ofcomprised a cover sheet and several
receipts for restaurant equipment Therefore,charges. we do not address
their argument that the court had authorityno to do so.

Affirmed.

Broderick, Nadeau, Duggan, JJ.,Dalianis and concurred.
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