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” MalpracticeLegal 33.11,§ at 90Smith,Mallen & J.5 R.conclusion
caserare, presenttheand2000), exceedingly“are(5th such instancesed.

Rosen, 591 N.E.2dthem,” & Co. v.J. Edmundone ofrepresentnotdoes
omitted).1992)(Mass.179, 181 (quotation

themotion, offeredthe defendantplaintiffsto theoppositionIn
Stewart, Jr., whoAttorney Edwardexpert,of antestimonydeposition

standard ofbelow thedid not fallconductthat the defendant’sstated
thethe ofscopeHe testified that undercare.professionalreasonable

case, thetheofthe circumstancesandemploymentdefendant’s
compensationworkers’Hampshireof a Newpursuit onlydefendant’s
conduct. Heprofessionalof appropriatewithin the boundsclaim was

due careexercisingHampshirein Newattorneyordinarythat “anopined
where it wasHampshireinthe claim Newto pursuecontinuejustwould

histestimony disputesthat thisconcedesplaintifffiled.” Theinitially
Consideringduty.hisbreach ofallegedon the defendant’sopinionexpert’s

defendant, Sintros, 148seefavorable to thein the mostlightthe evidence
tofact existed asof material480, a issuegenuineconclude thatN.H. at we

theand, we affirmaccordingly,duty,of hisalleged breachthe defendant’s
motion.plaintiffsof thetrial court’s denial

Affirmed.
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(TerrenceMoquin P.A.,& Daley, of Manchester J. Daley on the brief
and fororally), petitioner.the

Desmuráis, Johnston, PLLC, (Scott&Ewing of Manchester Ewing and
brief,Heather G. Silverstein on the and Mr. forEwing orally), the

respondent.

Duggan, J. The petitioner, Carnahan,Timothy aappeals decision of the
Hampshire (board)New Compensation BoardAppeals regarding the

determination of his average weekly wage for the purpose of calculating
workers’ compensation benefits. We affirm.

Carnahan was a self-employed cross-country truck driver and mover.
He worked as an independent contractor for the McLaughlin
Transportation Company (McLaughlin), allpaying of his own Onexpenses.

15,September 2000, Carnahan injured his back and was unable to return
to work. He filed a claim for temporary total disability benefits with his
insurer, (Vanliner).Vanliner Insurance Company The insurer accepted the
claim and began paying benefits.

4, 2001,On June Carnahan requested a hearing before the department
of labor to contest Vanliner’s calculation of his disability benefit. He
submitted his tax year 2000,documents for the 1999 and but did not
include information for otherany year. The tax returns indicated that he

gross $129,729claimed receipts totaling yearfor the 2000. thatDuring
same year, Carnahan claimed business $102,184.deductions totaling These
deductions included expenses motels, uniforms,business for laundry
service, entertainment,meals and and for the depreciation of his truck.
The officerhearing calculated Carnahan’s average weekly wage by

his netdividing profit $27,545of approximately by the 38 weeks he worked
in 2000. The officer derived Carnahan’s total disability benefit from this
average (1999).weekly wage. See RSA 281-A:28

Carnahan appealed this board,decision to the which unanimously
court,affirmed. On appeal to this he argues that his expenses for sundries

food,such as lodging, and fuel are “wages” 281-A:2,under RSA XV (Supp.
2002) and should be included in the calculation of benefits. He arguesalso
that his deduction for the depreciation of his truck and for expenses
incurred after his injury should not have been included in the calculation.
In alternative,the 281-A:15, 2002)he argues that RSA I (Supp. requires
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net as$129,728 profitinstead of hisincome ofgrossto use histhe board
disabilityhis benefits.determiningforthe basis

law,decision, errors offorexceptthe board’swill not set aside“We
of the evidenceby preponderanceshown it a clearthe haspetitionerunless

126,Cote, 128144 N.H.or unjust.” Appealunreasonableclearlyto be of
in favor of the(1999). compensation statutesWe construe workers’

allows.reasonablystatutory languageextent theonlybut to theemployee,
Id. at 130.

sets forth thefirst. RSA 281-A:15argumentlastWe turn to Carnahan’s
for“average weekly wage”of a claimant’scomputationmethods for
arecircumstancesspecialbenefits. Unlesscompensationofpurposes

wage by dividing “grossaverage weeklythecomputesthe statutepresent,
(in a result mostyield26 order toover a of to 52 weeksearnings” period

281-A:15,1;See RSAby that number of weeks.employee)favorable to the
(1998).842,844142 N.H.Appeal ofGilbeH,

is not definedearnings,” byof whichmeaning “grossAt issue here is the
thelanguage, we construe statuteexamining statutorythe statute. When

General, 146Attorneyan result. See DeVere v.as a whole to avoid absurd
(2001).762, isargues “gross earnings”N.H. 768 Carnahan that

construction,his income for tax Thissynonymous gross purposes.with
with ahowever, an absurd result. An contractorproduces independent

$150,000$200,000income of who in business wouldgross expensesincurs
$200,000. time,of an who“gross earnings” employeehave At the same

work, $50,000,receiving salary employerdoes the same a of while his
$150,000, $50,000 inonly “grosscovers business of would haveexpenses

in the that contractorsearnings.” Nothing suggests self-employedstatute
should be entitled to such a windfall.

case, $102,184expensesIn this Carnahan had to incur business of to
$129,729.gross produceda income of Because Carnahan has noproduce

evidence, returns, an alternatesuggestother than his tax that would
income, correctcalculating agreeof his we that the board was tomethod

$27,545 “gross earnings.”use his net of as hisprofit approximately
theargumentCarnahan’s second is that the board misconstrued

281-A:2,in statute reads:“wages”definition of RSA XV. This

means, moneyin addition to for services“Wages” payments
rendered, board, rent, housing, lodging,the reasonable value of

the andadvantage employerfuel or a similar received from
received in the course of from others thangratuities employment

theany paid byshall not include sumemployer; “wages”the but
to the to cover incurredemployer employee any special expenses

the of the nature of theby employee employment.because
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281-A:2,RSA XV.
arguesCarnahan that this definition the to include hisrequired board
motels, fuel, food,forexpenses clothing, and within its calculationlaundry

281-A:15,1,of average weekly wage.his We note that RSA refers to “gross
earnings,” “wages,”and not as the basis for ancomputing “average weekly

however,Evenwage.” assuming, employee’s “gross earnings”that an
281-A:2,XV,“wages”includes his under RSA we with Carnahan’sdisagree

of the statute.interpretation

Because Carnahan had deducted all the costs on his taxdisputed
returns as theexpenses,business board could conclude that these were
“special expenses incurred ... because of the of employment,”nature [his]

281-A:2,and thus excluded from See RSA XV. Carnahanwages. presented
no additional evidence to that theseprove expenses qualified “wages”as

theybecause constituted an economic to“advantage” him. See id.
Moreover, a contractor to includeallowing self-employed his business
expenditures “wages”as would lead to the same absurd windfall inherent
in suggested “grossCarnahan’s definition of as a salariedearnings,”

cannot includeemployee employer-reimbursed expensesbusiness as
“wages.” (“Wages’See id. ... shall not include sum theany paid by
employer employee anyto the to cover incurred thespecial expenses by

reasons,theemployee employment.”).because of the nature of For these
meals,the board foundcorrectly expensesthat Carnahan’s deducted for

fuel,lodging, and were not theclothing, laundry “wages” during year 2000.

arguesCarnahan also that his deduction for the of hisdepreciation
truck against “wages” “grossshould not count his or because itearnings”
was not out-of-pocket expense.an actual We The rationale ofdisagree.

“thedepreciation propertydeductions is that the is in histaxpayer using
trade wearingor business ... is out and that deterioration is a ofcost

Posin, (1983).doing Q.business.” D. Federal Income 310Taxation
Thus, the depreciation reportedCarnahan was the functional ofequivalent

fuel, meals,his forout-of-pocket expenses laundry,business and and the
board was correct to treat them foridentically compensationworkers’
purposes.

Finally, Carnahan contends that some of his expensesbusiness were
15,2000incurred after his and should not countSeptember injury, against

his “wages” “grossor because he atearnings” stopped earning money that
However,time. the to wage“burden furnish information for the

Gilbert,department’s calculation resides with the claimant.” 142 N.H. 844.
Carnahan provide anyfailed to timetable for his or for thewages expenses
year the2000. Because board had no to determine whichindependent duty
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need notinjury,his wehave incurred aftermayCarnahanexpenses
claim. Id.the merits of thisconsider

Affirmed.

Dalianis, JJ.,Broderick, concurred.Brock, C.J., Nadeau andand
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