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intelligencecommon topersona oflanguage requiredoes notstatutory
1095; Norris-Romine,v. 894See at but see Statemeaning.at its id.guess
1995)(Or. legitimate“no1221, 1224-25 (concluding that termApp.Ct.P.2d

where Statestalking unconstitutionally vaguerendered statutepurpose”
ordinary intelligenceof whatdid inform personconceded that statute not

prohibited).conduct was
that a ordinance wasvagrancyin concludedThe Court Papachristou

case,171. In that the405 U.S. atplainly Papachristou,unconstitutional.
administration of theso even-handedtippedof thatjustice [were]“scales
the affordedThe Court noted that statutepossible.”not Id.[was]law

discretion, probablearrestsallowed withoutunfetteredpolice officers
unfairlyits andcause, governing applicationstandardsnoprovided

at 168-71. RSA 633:3-a sufferspeople. Id.targeted poor unpopularand
of detriments.from none these

1(d)(4)633:3-a,that ornot us RSApersuadedThe hasdefendant
or him.1(d)(5)(A) appliedon its face as tovague eitherunconstitutionallyis

Affirmed.

J., retired,Dalianis, JJ., concurred; Horton,Broderick and
490:3,assigned under RSA concurred.specially

Strafford
No. 2002-188

John Furbush

v.

JosephJ. McKittrick

12, 2003Argued: March
29, 2003Opinion AprilIssued:



427

Johnson,Law PLLC, (LeslieLeslie H. of Center Sandwich H.Office of
on McKean,Johnson the brief and orally), P.A.,and &Mattison Latid of

McKean,(Edgar brief),Gilford D. III on the for the plaintiff.

Nelson, Kinder, P.C., (William\Mosseau & ofSaturley, Manchester C.
andSaturley Catherine A brief,Blanchard on the and John Kissinger

for theorally), defendant.

Dalianis, plaintiff, Furbush,J. The John aappeals following jury
in defendant,verdict favor of the JosephJ. McKittrick. On appeal, the

plaintiff argues J.)that the Superior (Mohl,Court erred by granting the
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malpracticeon IV of hissummary countjudgmentdefendant’s motion for
onsummary judgmentmotion for countplaintiff’sclaim thedenyingand

erroneouslythat the trial courtarguingIII. The defendant cross-appeals,
affirm, need notBecause we weduringcertain evidence trial.excluded

the defendant’s appeal.reach the merits of
resident,1989,15, Hampshirethe a New wasplaintiff,On December

at aEngineeringas for National Servicesinjured workingwhile a welder
began collecting compensationHe workers’site in Connecticut.job

bywas representedlaws New andHampshire,benefits under the of
those did notregard Lyonswith to benefits.LyonsJohnAttorney

claims, butany possible third-partytherepresent regardingplaintiff
aConnecticut counsel about suchplaintiffthe consultrecommended that

The plaintiffof a Connecticut law firm.the nameprovidedclaim and
butagreement1990 and was sent a fee didJanuarythe firm incontacted

Lyonsfurther. withdrew fromanynot the with the firmmatterpursue
representing plaintiff.the

Therepresenthired defendant to him.1990, plaintiffIn the theJune
toAccordingscope representation.the of the defendant’sparties dispute

defendant, initially involved theonlyof therepresentation plaintiffthe his
The that the first time theclaim. defendant claimscompensationworkers’

in orthird-party claim was aroundinquired possibleabout aplaintiff
However, he hired theto theaccording plaintiff,November 1992.

all with hishim with to claims associatedregarddefendant to represent
about the ofmany possibilitydefendant on occasionsand asked theinjury,

claim in Connecticut.pursuing a third-party
inthe a letter which17,1992, plaintiffthe defendant sentOn November

negligenceof limitations forhe the Connecticut statutethatexplained
two and stated:years,claims was

auponof a site which Workers’]the owneragainstMost claims
claims. Ininjury simple negligenceoccurred areCompensation

barred, broughtcase, as it was notsuch a claim would bethis
15, a for apursueIn to claim1991. orderJanuarybefore

tort, musttort, liability specifica we haveproductordeliberate
the actions of the ownerjobthe siteregardinginformation and/or

siteof the itself.

information, Isuch as havehave additionalyou any... [I]f
it within the nextabove, getis that to meyouit criticaloutlined

(10) time draft themayorder that we have todaysor ten inweek
a thirdupon party.them servedgetdocuments andappropriate
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However, you time,if cannot handle this matter at youthis will
fullystill be protected yourunder CompensationWorker[s’]

claim.

The defendant continued to represent plaintiff 1996,the until April soon
after the plaintiff settled his compensationworkers’ case that was pending
before the New Hampshire Department Thereafter,of Labor. the plaintiff
consulted another attorney regarding his Social Security disability

1996,benefits. In October this attorney plaintiffalerted the to possible
malpractice committed by the defendant.

1998,In February plaintiffthe brought a legal malpractice claim
consisting counts,of five three of which were dismissed and are not at
issue IV,here. In count the plaintiff alleged that the defendant was

innegligent failing to advise plaintiffthe to file a claimthird-party prior to
the expiration of the Connecticut of III,statute limitations. In count the
plaintiff alleged that the defendant negligently failed to conduct a choice of
forum toanalysis determine law,which State’s New Hampshire or
Connecticut, would himprovide more workers’ compensation benefits.

The defendant filed a motion for summary IV,judgment on count
arguing that the New Hampshire statute of limitations barred the claim
because it was not filed within yearsthree of allegedthe malpractice. The
defendant notdid contest the timeliness of IIIcount of the plaintiffs claim.

plaintiffThe filed a motion for summary judgment III,on count arguing
that the trial rule,court should law,as a ofmatter that the defendant’s
conduct malpractice.constituted The trial grantedcourt the defendant’s
motion to dismiss count IV and denied the plaintiffs motion for summary

onjudgment count III. juryThe subsequently returned a verdict in favor
of the defendant on count III. This appeal followed.

On appeal, plaintiffthe argues that the trial court erred in both
summary judgment Inrulings. reviewing a trial court’s summary
judgment ruling, we consider the evidence,affidavits and other and all

properly them,inferences drawn from in the light most favorable to the
non-moving party. Hamon, (2002).Sintros v. 478,148 N.H. 480 “Summary
judgment may granted onlybe genuinewhere no issue of material fact is
present, and the moving party is entitled to judgment as a matter of law.”
Winnacunnet Sch.Coop. Dist. v. Seabrook,Town 519,148 N.H. 524of
(2002) omitted).(quotation We review the trial court’s application of the
law to the facts de novo. Coyle Battles, (2001).v. 98, 100147 N.H.

We initially address the plaintiffs arguments theregarding trial
court’s ofgrant summary judgment in favor of the defendant on count IV.
The plaintiff arguesfirst that the trial court byerred granting the
defendant’s motion without anholding evidentiary hearing. This argument
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491:8-a, summarymotionAccording to RSA a forwithout merit.is
todepositions,“the answersmay upon pleadings,renderedjudgment be

file, the filed.”togetheron with affidavitsinterrogatories, and admissions
a491:8-a, (1997). is not to holdrequired byThe trial court statuteIIIRSA

Rather,motion.summary judgmenton a See id.rulingtohearing prior
hearing objectiona on an58, seekingRule theSuperior partyunder Court

filingthe of the motion.daysone ten afterrequestto a motion must within
denythen to orgrant58. The trial court has discretionSee■SUPER. Ct. R.

(1993).97, 98 failsopposing party138 If theRoy,v. N.H.request.the State
thehowever, on the onmaya the court act motionhearing,to request

Here, theit. CT. R.and record before SUPER. 58.pleadingsof thebasis
thus thehearing,that the trial court hold a andrequestedneverplaintiff

free on the motion.was to act defendant’scourt

thebythe erredargues grantingThe next that trial courtplaintiff
toexceptionanjudgment appliedfor becausesummarydefendant’s motion
ofat 1996. The statuteAprilthe statute of limitations until leasttoll

(1997).RSA Ityears.for is three See 508:4malpracticelimitations a action
filed than threemalpracticethat the suit was moreundisputed plaintiff’sis

claim.loss of potential third-partythe suffered the hisyears plaintiffafter
toexceptionthat anThus, proving appliesthe has the burden ofplaintiff
bethat his claim wouldmalpracticethe statute of limitations suchtoll

180, 181(1995); v.Bruk, 140 N.H. see also Evanstimely filed. See Glines v.
(D. 1999).Inc., 1177, 11842d Minn.Supp.39 F.Rudy-Luther Toyota,

Thethe rule.by plaintiff discoveryThe first raised the isexception
508:4, Hazen, 140I, Conraddiscovery rule, now codified in RSA see v.

249, 251(1995),states thatN.H.

its to the act or omissionrelationshipwhen the and causalinjury
reasonablynot have beenwere not and coulddiscovered

omission,of or the action shall bediscovered at the time the act
discovers,3 the time or inyears plaintiffcommenced within of the
discovered,have thediligencethe of reasonable shouldexercise

the actrelationshipits causal to or omissioninjury and
of.complained

508:4,1.RSA

hethatarguesThe that he could not have discoveredplaintiff
claimofany injury potential third-partyfinancial from the loss hissuffered

potentialhim of the defendant’sattorney1996when his new adviseduntil
however, did notheld, discoverycourt that the ruleThe trialmalpractice.
1996 the defendant’s Novembertoll the statute of limitations until because

lossplaintiff” potentialinformed the of the of his“specifically1992 letter
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third-party malpractice.claim and thenegligence potentialdefendant’s We
letter,Inagree. explainedhis the defendant the Connecticut statute of

claims, stated, case,limitations for and “In this such a claimnegligence
barred, 15,brought Januarywould be as it notwas before 1991.” The

—injuryletter informs the of both the of hisplaintiff third-partythe loss
—claim and the andrelationship injurycausal between the the failure to

file timelythe claim in a manner.
We are not thepersuaded by plaintiffs argument that the defendant’s

letter thatfalsely indicated he suffered no harm from the toinability file
the third-party plaintiffclaim. The to the of the letterpoints portion where
the defendant states that the “willplaintiff fully protectedstill be under

claim,”your Compensation and that heargues reasonablyWorkers’]
thatthought fullyhe would be to claimscompensated as all under the

workers’ compensation claim because he did not theappreciate difference
between the compensationworkers’ and claims. Thethird-party portion of
the letter which theupon plaintiff relies does not state that the plaintiff

by claim,was not harmed the loss of third-partyhis but rather simply
explains that the to the claim ininability file nothird-party way
endangered his compensationworkers’ claim.

Moreover, the record that the plaintiffshows was aware of the
difference abetween workers’ compensation third-partyand claim. While
his workers’ claim was thecompensation pending, plaintiff contacted

and,Connecticut incounsel order to apursue third-party claim on at least
occasion,one theasked defendant about the forpotential filing such a

claim. The plaintiff’s actions thatdemonstrate he understood the possible
of abenefit claim in tofiling third-party addition his workers’

claim, and, therefore,compensation could heappreciate that suffered some
harm from the toinability do so. While the plaintiff may not have
understood the full extent of the thatharm would from theresult loss of

claim,his potential thethird-party discovery rule is not intended to toll the
statute of untillimitations the full extent of the plaintiff’s hasinjury

Deere, (1987).18,manifested itself. See Rowe v. Rather,John 130 N.H. 23
that the plaintiff could reasonably discern that he suffered some harm
caused by the defendant’s conduct is sufficient to render the discovery rule
inapplicable. See id.

reasons,For similar the plaintiffs argument regarding his second
offered theexception, rule,fraudulent concealment also fails. “[T]he
fraudulent concealment rule states that when facts essential to the ofcause

concealed,action are fraudulently statutethe of limitations is tolled until
plaintiffthe has discovered such or could so infacts have done the exercise

Putnam, 162, (1986).of reasonable diligence.” Bricker v. 128 N.H. 165
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the November 1992 letter andthe to defendant’sAgain plaintiff points
by tellingharm to the plaintiffthat the defendant concealed theargues

his workers’ claim.compensationhim that he was under“fully protected”
facts letter. Thenot conceal essential in hisanyThe defendant did

longerthe claim could no be filedexplained third-partythatdefendant
of As webyit was barred the Connecticut statute limitations.because

above, to thatplaintiffthis sufficient the on notice theputstated was
The that themay malpractice. languagedefendant have committed

merelydid the reflected the fact thatinjury,cites not conceal butplaintiff
innotcompensation jeopardy.the workers’ claim wasplaintiffs

rule,“continuing representation”the which heplaintiff finallyThe raises
be to toll the statute of limitations until theargues appliedshould

him See 147 N.H. atApril Coyle,ceased in 1996.representingdefendant
however,not this it was notargument,101. We need address because

preserved appeal.the court and was not for Seeraised before trial thus
610, 616(2002).N.H.Lawyers Corp.,v. Title Ins. 147Panciocco

the trial court’sFinally, plaintiffs argument regardingwe address the
summary III,of his motion on count which concernedjudgmentdenial for

Theanalysis.defendant’s to a choice of forum trialperformthe failure
summary judgment inappropriate genuineruled that was becausecourt

Dist,Sch.present. Coop.of material fact were See Winnacunnetissues
action,in anargues any personal injury148 N.H. at 524. The thatplaintiff
Thus,the a forum analysis.has to choice of theattorney duty perform

defendant’s in to theargues malpractice failing performthat theplaintiff
as“gross negligentwas so the defendant aanalysis and obvious” that was

law, summaryrendering judgment appropriate.matter of

(1)case, thatlegalIn a a must anmalpractice plaintiff prove:
existed, duty attorneya theattorney-client relationship placed uponwhich

care, and inknowledge providingto exercise reasonable skillprofessional
(2) (3)client; duty;to a of that resultantlegal services that breach and

369,legally by Wong Ekberg,harm caused that breach. v. 148 N.H. 373
(2002). dutyof the isThough plaintiffthe existence defendant’s to the a

law, 503, (2002),Jankowski,of v. 148 N.H. it is forquestion see Sisson 505
whether, case,thethe fact-finder to determine under the circumstances of

todutythe defendant his exercise reasonable careprofessionalbreached
harm,and that the breach caused the see Gans v.plaintiffsdefendant’s

(3d Cir.), denied, (1985);338,762 F.2d 341 474 1010Mundy, cert. U.S. cf.
N.H. to assistWong, (expert testimony generally required148 at 373-74

in the the standard ofjury determiningthe whether defendant breached
care). [ofif “the evidencesummary judgment may appropriatebeWhile

reachnegligence] personsis so conclusive that reasonable can but one
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” MalpracticeLegal 33.11,§ at 90Smith,Mallen & J.5 R.conclusion
caserare, presenttheand2000), exceedingly“are(5th such instancesed.

Rosen, 591 N.E.2dthem,” & Co. v.J. Edmundone ofrepresentnotdoes
omitted).1992)(Mass.179, 181 (quotation

themotion, offeredthe defendantplaintiffsto theoppositionIn
Stewart, Jr., whoAttorney Edwardexpert,of antestimonydeposition

standard ofbelow thedid not fallconductthat the defendant’sstated
thethe ofscopeHe testified that undercare.professionalreasonable

case, thetheofthe circumstancesandemploymentdefendant’s
compensationworkers’Hampshireof a Newpursuit onlydefendant’s
conduct. Heprofessionalof appropriatewithin the boundsclaim was

due careexercisingHampshirein Newattorneyordinarythat “anopined
where it wasHampshireinthe claim Newto pursuecontinuejustwould

histestimony disputesthat thisconcedesplaintifffiled.” Theinitially
Consideringduty.hisbreach ofallegedon the defendant’sopinionexpert’s

defendant, Sintros, 148seefavorable to thein the mostlightthe evidence
tofact existed asof material480, a issuegenuineconclude thatN.H. at we

theand, we affirmaccordingly,duty,of hisalleged breachthe defendant’s
motion.plaintiffsof thetrial court’s denial

Affirmed.

Duggan, JJ.,Broderick, concurred.Nadeau and
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