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theobtainedpersonof whether theregardlesstheretaining property,
(1998). ACass, 57, 60143 N.H.honestly. In re Estateproperty of
or otherfamilyis of aif there evidencerelationship existsconfidential
that thejustifiablyin one believespersonwhichrelationshippersonal
unjustlyperson mayA beSee id.in his or her interest.will actother

fraud, duress, or unduebyto propertyor she obtains titleif heenriched
tofiduciary relationout of ainfluence, dutya that arisesor violates

Id.another.
betweenexistedrelationshipwhether a confidentialWe need not decide

tohas failedof this case because Cadlethe factsIrene and Dennis under
of herretaining the benefitbyenrichedunjustlywould beshow that Irene
aroseIndeed, byreceived Irenethe paymentsDennis.agreement with

a recordedNDP, mortgagesecured bywasher 1990note from whichfrom
Furthermore, IreneCadle.to the bank orany assignmentin time toprior

agreementthe 1994 settlementThe terms ofduty to Cadle.had no
Irene torequest requireorIrene, the bank did notMaurice andbetween

interest, notepromissorythepartnershipofassignmentthe collateralsign
reasons, ofwe affirm the trial court’s dismissalthe For thesemortgage.or

against Irene.Cadle’s claims
assignmentcollateral andthat Maurice’s 1994holdingIn of ourlight

effective, not Cadle’swe need addressthe weremortgage to bank
remaining arguments.

in remanded.part; part;inReversed affirmed

Duggan, JJ.,Nadeau, concurred.Brock, C.J., Dalianis andand
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(SusanStephen Judge,J. acting attorney general McGinnis,P.
attorney, orally),on the brief and for the State.

Landya McCafferty, defender, Dover,assistant appellate of on the brief
orally,and thefor defendant.

Brock, defendant, Porelle,C.J. The Raymond was convicted twoof
(1996of stalking. 6S3:3-a, 1(d)(4), 1(d)(5)(A) 1999)counts RSASee & Supp.

(amended 2000). He collaterally attacks the constitutionality portionsof of
the stalking statute. We affirm.

The relevant facts are not in dispute. The anddefendant the victim were
in the midst of proceedingsdivorce in the of 1999. Thespring victim had
obtained a domestic violence restraining againstorder Ahim. visitation
schedule was established grantedwhich the defendant visitation with his
two teenage sons on Saturdays from 9 a.m. p.m. pick-upto 6 The drop-and
off point was the home of 22,the defendant’s Mayaunt. On May 29 and

5, 1999,June the victim left the atboys the defendant’s aunt’s house for
the scheduled occasion,visitation. On each the boys decided that they

gowould not with their father. The defendant then parked his car down
the street from his aunt’s house and waited for the victim to arrive. When
she picked sons,arrived and up her he then followed her in his car for
some distance.

After his conviction for stalking, the adefendant filed formotion a new
trial based upon newly discovered evidence. We affirmed the trial court’s
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Porelle,See v. No. 2000-order. Stateunpublishedof his motion in andenial
(N.H. 2001). defendant25, was theappeal pending,While hisSept.684

of trialineffective assistanceassertinga second motion for a new trialfiled
J.) and,(T. motion, inNadeau, thedeniedThe CourtSuperiorcounsel.

vacate, for thearguingto reconsider andthe defendant movedresponse,
vague. The courtunconstitutionallystalkingtime that statute wasfirst the

that the trial courtappeal, arguesdefendantdenied the motion. On the
isstalkingthe statutein his motion becausedenyingerred

hisas in ofapplied,on its face and violationunconstitutionally bothvague,
1, 15 the New HampshirePart Article ofprocess rights underdue

of the UnitedFifth Fourteenth Amendmentsthe andConstitution and
States Constitution.

the motion to reconsidertrial denial of defendant’sAlthough the court’s
discretion, Winn,see State v.its soundmayvacate have been withinand

Houle, 160, 161 (1980),812, (1997); we willv. 120 N.H.141 N.H. 814 State
judicialin the ofhis claim interestaddress the merits of constitutional

(2001).Woodard, 221,N.H. 225 Within theSee State 146economy. v.
case, decidingwithout that the defendantthis we will assumecontext of

stalkingof theconstitutionalitytheright collaterallyhas the to attack
or otherpetition corpus post-­a for writ of habeasthrougheitherstatute

534; SUPER. 105.See ch. Ct. R.proceeding. RSAverdict
effect, athen instalking statuteHampshire’sUnder one section of New

knowingly recklesslyorstalking purposely,of if he or sheguiltyisperson
11(b) (amended 2000). means,(1996)633:3-a, Stalkingstalks another. RSA

among things:other

(4) for no legitimateTo more than one occasionappear on
residence, employment,of orplacein to thepurpose proximity

is found under circumstancesplace personother where another
to hisperson personala fear forthat would cause reasonable

orsafety;

of,(5) with, notice aAfter or otherwisebeing providedserved
.,. in of theon a occasion and violationprotective singleorder

of such order to:provisions

(A) toplacefromperson place.Follow another

added).1(d) the633:3-a, argues thatThe defendant(emphasisRSA
undefined,” and isis and“standardlessemphasized language

sufficientlyprovide specificdoes notunconstitutionally vague because it
of the police.limits on the discretionenforcement

first, citingclaimState constitutionalWe address the defendant’s
Ball, 226,v. 124 N.H. 231-33to in our Stateonly analysis.federal law aid
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(1983). not a separate analysisWe will undertake federal because the
protectionFederal Constitution affords no than thegreater State

regard unconstitutionallyConstitution with to whether a statute is vague.
Saucier, 291, (1986); Colorado,State v. 128 N.H. 297 see v. 530Hill U.S.

(2000).703, 732-33
“A impermissibly vague independentstatute can be for either of two

First, if provide intelligencereasons. it fails to of apeople ordinary
Second,to it ifopportunity prohibits.reasonable understand what conduct

orit authorizes even encourages arbitrary discriminatoryand
Hill,enforcement.” Regarding530 U.S. at 732. the first weinquiry, have

requiresstated: “Due that aprocess proscribingstatute conduct not be so
vague to to provideas fail a ofperson ordinary intelligence a reasonable
opportunity D., 450,to know what is prohibited.” In re Justin 144N.H. 453
(1999) omitted). however,“The(quotation specificity, neednecessary not

itself, rather,be contained in the statute but the in questionstatute may be
decisions,read in the statutes,context of related prior or generally

Winslow, 398,accepted usage.” (1991).State v. 134 N.H. 400
statute,“Mathematical exactness is not in arequired penal nor is a law

merelyinvalid because it could have been greaterdrafted with precision.”
Samier, omitted).128 at 297 (quotationN.H. party“The challenging the
statute as void for vagueness bears a of inheavy proofburden view of the
strong apresumption Winslow,of statute’s constitutionality.” 134 N.H. at
400.

The State concedes that a challengefacial to the stalking statute is
warranted because the statute implicates the fundamental right to
freedom of Lawson, 352,movement. See v. (1983);Kolender 461 U.S. 358

Glidden, (1982).41,State v. 122N.H. 46
For phraseeach the questions,defendant we will first consider whether

the statutory provideslanguage fair notice faciallyboth and as applied to
the defendant. Then we will discuss each phrase’s forpotential arbitrary
enforcement, facially and as applied.

I. Follow Place to Placefrom

RSA 633:3-a prohibits knowingly afollowing person from place placeto
after having been served a protective 633:3-a, 1(d)(5)(A),with order. RSA
11(b). The arguesdefendant this islanguage unclear because the statute
does not define “follow”or “place place.”to

First, the concern that a statute provide adequatedoes not notice to
citizens is by Hill,ameliorated a scienter requirement. 530 U.S. at 732.
Here, the defendant was charged knowingly victim,with thestalking and
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thecomponentdoes not attack the ofchallengenote that his facialwe
stalking.statute recklessprohibiting

ofimporttheprovisions “accordingCode to fairWe construe Criminal
Foss,(1996); 148RSA 625:3 State v.promote justice.”their terms and to

(2002).209, To or come after.”go, proceed,211 follow is “toN.H.
Dictionary (unabridged883Webster’s Third New International

1961). at 1727.space.is environment or Id.physicaled. “Place” a

1(d)(5)(A) to agives personclear noticeof subsectionlanguageThe
order,athat, being protectiveafter served withordinary intelligenceof
whilepersonthe of thetraveling directly protectedbehind carthe act of

thebytospace proscribedanother isperson physicalthat travels from one
1(d)(5)(A) ordinaryofnot require personsSubsection doesCriminal Code.

Ourapplication.its or itsmeaningeither aboutintelligence guessto
to withstandthat it is clearsufficientlyindicatesreading of this subsection

andplainof The statute usesground vagueness.attack on thea facial
unconstitutionallywords, we hold that it is noteasily andunderstood

itsvague on face.

defendant, isinquiryto the ourappliedthe statute asAssessing
to knowhim with a reasonable opportunitythe statute providedwhether

forthe victim’sdirectlyhis car behinddrivinghe fromprohibitedthat was
theThe likelihood thatD., 144 N.H. at 454.See Justinsome distance.

Readingremote.these common words isdid not understanddefendant
11(b) manner,1(d)(5)(A)633:3-a, togetherin a common senseandRSA

portionsit theseorder, conclude that is clear whatweprotectivewith the
thethus, gavewe hold that the statutestalking prohibit;of the statute
weHenceprohibited.that his actions wereadequate warningdefendant
areof RSA 633:3-aportionsthat theseargumentthe defendant’sreject

to him.appliedfor asvaguenessvoid
differingto thesubjectthat these words arearguesThe alsodefendant

that a different officerhypothesizesofficers. Heinterpretations policeof
to“following place place”as fromhave his actionsmay not considered
Althoughvictim to her ultimate destination.he followed thebecause never

lawtoguidelines governminimalmust establishlegislaturethe
(1999),enforcement, Morales, 41, 60 “enforcement527 U.S.Chicago v.

Hill, at530 U.S.degree police judgment.”some ofthe exercise ofrequires
omitted). judgmentthat the ofdegreeconclude(quotation We733

face, as1(d)(5)(A) and633:3-a, is both on itsacceptable,by RSArequired
the circumstances.in defendant’sapplied
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PurposeII. No Legitimate

“forargues phrase, legitimate purpose,”The defendant next that the no
vague varyingis undefined and could havepolicesuch that officers

beinterpretations legitimate personof what constitutes a for a topurpose
in specifica location.

personA is of if on more oneguilty stalking knowingly appearshe than
occasion for no in tolegitimate purpose proximity placea where another
person is found that a personunder circumstances would cause reasonable

633:3-a, 1(d)(4), 11(b).safety.to fear for his Apersonal legitimateRSA
purpose genuineis one that is or with“accordant law.” Webster’s Third

Dictionary,New supraInternational at 1291.

By taking phrase context,this out of ignoresthe defendant the fact
the standard,that statute measures a by objectivedefendant’s actions an

in that the isoffending only prohibitedconduct under circumstances that
awould cause personreasonable to fear for his or her The term “nosafety.

legitimate read in thepurpose” statute,context of the entire withcoupled
standard,an objective notdoes leave too much to policediscretion officers.

The orpresence genuineabsence of a or lawful for inpurpose appearing
proximity to another can readily be determined. We therefore conclude

the phrasethat “no legitimate doespurpose” not render the statute
vague,unconstitutionally either on its face or as applied to the defendant.

Stuart, 767, 768People 2002).See v. 742 (App.N.Y.S.2d Term.
The arguesdefendant that RSA 633:3-a to loiteringis similar statutes

that the United SupremeStates vague.Court has found unconstitutionally
Morales, 41;See 527 U.S. Papachristou Jacksonville,v. City 405 U.S.of
(1972).156 We disagree.

Morales,In ordinance,the Court concluded that an which punished
loitering by gang (remainingmembers in one place “with no apparent

Morales,purpose,” 527 (quotations omitted)),U.S. at 47 was
unconstitutionally vague. conclusion,atId. 64. In ofsupport its the Court
noted that the ordinance no requirement,contained mens rea reached

conduct,innocent provided police discretion,officers with too much was
inherently subjective, and required no harmful onpurpose partthe of the

55,accused. atId. 60-64. RSA 633:3-a fromsuffers none of these
We persuadeddetriments. are not that the unconstitutionally vague “no

apparent purpose” language in comparableMorales is to RSA 633:3-a’s
legitimate“no Rucker, (Kan.purpose.” 1080,See State v. 987 P.2d 1094-95

1999). In assessing whether lawful authority appearexists to in proximity
another,to presencethe or absence of a legitimate purpose for such action

can readily be determined aby reasonable id.person. ReadingSee at 1094.
the phrase “legitimate purpose” in conjunction with the therest of
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intelligencecommon topersona oflanguage requiredoes notstatutory
1095; Norris-Romine,v. 894See at but see Statemeaning.at its id.guess
1995)(Or. legitimate“no1221, 1224-25 (concluding that termApp.Ct.P.2d

where Statestalking unconstitutionally vaguerendered statutepurpose”
ordinary intelligenceof whatdid inform personconceded that statute not

prohibited).conduct was
that a ordinance wasvagrancyin concludedThe Court Papachristou

case,171. In that the405 U.S. atplainly Papachristou,unconstitutional.
administration of theso even-handedtippedof thatjustice [were]“scales
the affordedThe Court noted that statutepossible.”not Id.[was]law

discretion, probablearrestsallowed withoutunfetteredpolice officers
unfairlyits andcause, governing applicationstandardsnoprovided

at 168-71. RSA 633:3-a sufferspeople. Id.targeted poor unpopularand
of detriments.from none these

1(d)(4)633:3-a,that ornot us RSApersuadedThe hasdefendant
or him.1(d)(5)(A) appliedon its face as tovague eitherunconstitutionallyis

Affirmed.

J., retired,Dalianis, JJ., concurred; Horton,Broderick and
490:3,assigned under RSA concurred.specially
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