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107, 110 (1999),144Savage, N.H. its is ofruling findingsdevoid of fact that
permit review, Mikell,would meaningful see 145 N.H. at 442.

Because we cannot reasoningdetermine what uponDES inrelied
denying the exemption, we are unable to establish whether the exemption

unreasonable, Thus,denial was orunjust unlawful. See id. we vacate DES’
ruling with regard to the HRSG toand remand DES for offindings fact
sufficient to permit judicial review. To the extent that DES’ andenial of
exemption for the demineralization itssystem predicated upon rulingwas

HRSG,regarding the that is alsoruling vacated.
that,We upon remand, information,note DES seek ifmay additional

necessary, to findingsmake of fact in accordance with this opinion. See
72:12-a,RSA III.

in part; part;vacated in and remanded.Affirmed

Broderick, Duggan,Nadeau JJ.,and concurred.
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(FrancisBrown,Hess, P.A., of G.Hall, Stewart, & ManchesterMurphy
plaintiff.theorally),the brief and forMurphy on

(JillSteere, P.A., of A.Getman, & BedfordStacey, Tamposi, Schulthess
brief, Mr. SchulthessJ. on the andand SchulthessStephenDeMello

orally), for the defendant.

of theMooney,L. the orderBrock, plaintiff, appealsC.J. The Michael
J.) himinsurance contract between(Groff, rescinding theSuperior Court

groundon thedefendant, Insurance Company,and the Nationwide Mutual
to his vehicle. Weputthe use which hematerially misrepresentedthat he

affirm.
facts, onparties acceptwhich thefollowingcourt found theThe trial

personal policya automobile insurancepurchasedTheappeal. plaintiff
1992, his 1988 Cadillac and 1988coveringinfrom the defendant June

The1992, Jeep policy. policyhe 1975 to theAugustIn added aCorvette.
$300,000.policy limits ofprovided coverageuninsured motorist with

the defendant thatthe informedpolicy, plaintiffWhen he for theapplied
position.in a managementfor United States Postal Servicehe worked the

deliverer, no the plaintiffmail at time didactuallyhe was a ruralAlthough
his vehicles to deliver mail.notify the defendant that he used

1994, mail on his10, using Jeephis to deliverplaintiffOn the wasJuly
in a stolen vehicle struck thea hit and run driverrural mail route when

plaintiff soughtThe uninsuredinjuring plaintiff.it and theJeep, damaging
followingthe defendant denied based thecoverage, uponmotorist which

does to use ofapply...Motorist insurance notexclusion: “This Uninsured
or for a fee.”carry propertyan insured toany by personsvehicle

clause didexclusionarythat thefor a declarationplaintiff petitionedThe
court foundfor rescission. Thecross-petitionednot the defendantapply;
favor,and, it the ruledplaintiff’sinambiguous construingthe exclusion
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that the did coverageclause not exclude for his claim. The court granted
rescind, however,the defendant’s petition groundto on the that the

plaintiff had tomaterially misrepresented putthe use which he the Jeep.
The court found plaintiff “clearlythat the made a representationfalse

the use ofregarding policy.the vehicle” when he added the to his TheJeep
court uponfurther found that based this misrepresentation, which the

material,court deemed Jeepthe defendant insured the apursuant to
personal ofpolicyautomobile instead a commercial atpolicy highera
premium. To the topartiesreturn the status the court rescindedquo, the
automobile policy with to the and ordered the torespect Jeep defendant
reimburse the forplaintiff premiums paidthe he had to insure it.

“Rescission is an equitable the of which isremedy granting always a
court,withinmatter the sound discretion of the trial depending upon the

of particularcircumstances each case.” Derouin v. Granite State Realty,
Inc., (1983).145,123 N.H. 147 “In damages,contrast to equitable
rescission and completerestitution is a remedy which restores the injured
party to the position theoccupied Arsenault,before transaction.” Patch v.

313, 318(1995).139 N.H. Consequently, the onlytrial court should itgrant
“when in all the it appears rightcircumstances and thejust partiesto to do

omitted).so.” Id. (quotation We review the trial court’s order of rescission
under our unsustainable exercise of discretion standard. See v.Gordon

250,121Tafe, (1981); Lambert,N.H. 295,252 v.State 147 N.H. 296cf.
(2001) standard).(explaining unsustainable ofexercise discretion

The court ruled that rescission was equitable under the circumstances
(1)because: the defendant damageswould suffer were policythe insurance

not (2)rescinded with torespect Jeep;the plaintiffthe would not suffer
rescission; (3)undue hardship rescission,from and coupled with the

defendant’s restitution to plaintiffthe of the premiums paidhe to insure
the Jeep, would restore the to theparties quo. Gordon,status See 121N.H.
at 251. The plaintiff challenges each of findings,these arguing that the
trial court incorrectly balanced the equities.

He first asserts that the court’s finding that the defendant would
suffer damages was in lighterroneous of rulingits earlier that the
automobile policy did not exclude forcoverage using the Jeep to deliver
mail. He notes that the court found that the defendant would suffer
damages “by paying afor loss that occurred while the [plaintiff] was using
his vehicle for purposescommercial for which he was not insured.” Unlike

plaintiff,the we do not interpret the court’s reference to “commercial
as apurposes” and,reference to thus,the exclusionary clause agreedo not

that its ruling damageson is inconsistent with its onrulingearlier the
exclusionary clause.
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“undue”to sufferrescission would causeHe that himnext contends
coverageof all insurancea forfeituretotalhardship “cause[d]because it

the courtis inaccurate asThis statementdefendant].”by [theafforded
towithJeep, respectto the and notrespectwithpolicy onlyrescinded the

thatFurther, with the trial courtagreewevehicles.the otherplaintiffs
hardship washardship,suffer thethe toplaintiffrescission causedwhile

252.this case. See id. atcircumstances ofnot under the“undue”

fact,not, in return thethe court didarguesnext thatThe plaintiff
this, courtto theaccomplishHe thatquo.the status assertstoparties

acoveragefor underto the extrapay premiumshimrequiredshould have
disagree.Wepolicy.commercial

thethey occupythatonlyto the meansparties quothe statusReturning
into the rescinded contract.enteringbeforeoccupiedpositions theysame

rescinded, is if theis it asDerouin, 147. When a contract123 N.H. atSee
Ins. v.United Sec. Co.in the first Seeplace.never existedcontract

1984).(Mich. is34, ThisIns., 35 Ct. App.348 N.W.2dCommissioner of
Patch, 139 N.H.accomplished. Seeremedycourt’swhat the trialprecisely

therequirewouldcontrast, proposed remedyplaintiffstheByat 318.
and theit had never before issuedpolicyto commercialdefendant issue a

purchased.beforefor he had neverpay policyto aplaintiff

rescission order violatedthat the court’sFinally, plaintiff arguesthe
that insurersLegislature’s mandatethepolicy “countermandingpublic by

(amended(1993)See RSA 264:15motorist benefits.”... uninsuredprovide
2000). disagree.We

coveragean cannot avoiduniformly held that insurerWhile courts have
because oflawresponsibilityinsurance or financialcompulsoryunder a

v. Columbiaparty,third see Ferrellis an innocentfraud when the claimant
(Ark. 1991), have held that theCo., 593, 596 theyMut. Cas. Ins. 816 S.W.2d

iswhen the claimant theare not presentconsiderationspublic policysame
fraud, Ins.see Auto-Ownersthroughthewho insuranceperson procured

1985).(Mich. As896,Ins., App.898 Ct.369 N.W.2dCo. v. Mich. Com’r of
explained:one court has

automobilecompulsoryof no-faultschemecomprehensive[A]
insurera of that therequires policyas matterarguablyinsurance

intentionalbear the risk ofpartiesthirdrather than innocent
However, nowe seeby the insured.misrepresentationsmaterial

placedof risk to befor the burden such apolicyreason in law or
made thethe insured whopreferencein toon the insurer

misrepresentations.intentional material
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Co.,United Sec. Ins. permit348 N.W.2d at 36. “To hold otherwise would
an insured to benefit from his misrepresentationsfraudulent and leave the

Ferrell,remedy.”insurer without a 816 S.W.2d at 596. Accordingly, under
case,the circumstances of this rescindingwe hold that the plaintiffs

automobile withpolicy respect to his did notJeep public policyviolate and
thus, trialthe court’s exercise of discretion was sustainable.

Affirmed.

Broderick, Nadeau, Duggan, JJ.,Dalianis and concurred.

Grafton
No. 2002-370

In the Matter of Arthur J. Breault and Denise M. Breault
7, 2003Submitted: March
22, 2003Opinion AprilIssued:


