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malpractice wrongfuland claims. Libertytermination Mutual asks tous
reverse the grant holidayCAB’sreduction of its lien and it in thea amount

$15,000.of We to rejectdecline do so. We a se that settlementper rule
proceeds not between inapportioned agreementclaims the settlement
should be allocated to the on thefirst claim which carriercompensation

Lewis, 141, (1985)has a lien. Dimick v. N.H. 144 (declining127 toCf.
“apply either an insured-first or insurer-first rule”priorityan to a

settlement).“reduced recovery” personal injury
ifEven the CAB’schoice fiftyof a reduction were thepercent arbitrary,

remedy would be to remand to the toDOL determine the full value of each
claims,of the and then to theapportion net settlement amount

(1997) (allocationaccordingly. Lutkus, 552,Lutkus v. 141 N.H. 557 ofCf.
settlement ofproceeds subject subrogee);to insurer asclaims Dimick v.
Lewis, However,127 145. LibertyN.H. at Mutual requestdoes not this

brief,relief in its argumentand indicated at objectoral that it would not to
a decision not to remand. Accordingly, having rejected Liberty Mutual’s
attempt to secure a lien on amount,the netentire settlement we allow the
CAB’sallocation stand.to

Affirmed.

Brock, C.J., Broderick, JJ.,and Duggan,Dalianis and concurred.
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(Robert II the andLLP, on briefUpton. Upton& of ConcordHatfield,
for theorally), petitioner.

Gartrell, D.P.A, Concord Ramsdell& ofGallagher, {MichaelCallahan
respondents.on for theorally),the brief and

(town), anDalianis, appealsthe of NewingtonJ. The Townpetitioner,
of Environmental Servicesorder the Newby Hampshire Department

(DES) LLC,Energy, Hawkeyeandrespondents, Newingtonthegranting
NEL), exemptionstax under(collectively propertyLP severalFunding,.

2002). DESobjectstown toappeal, specificallyRSA 72:12-a On the(Supp.
(2)(1) a 50%injectiona for a waterexemption system;100%granting:

(3) forstacks; exemption temporaryfor a 100% certaintwoexemption
(4)devices; for a storm waterexemptionand a 100%construction

that DES erredcross-appealed, arguingNELmanagement system. has
(2)(1) 50%; andenyingfor stacks to andby: the thereducing exemption

(HRSG) ansteam and associatedrecovery generatorsfor heatexemption
in remand.partaffirm in vacate andsystem. part,demineralization We

■ generationcycleand a combined electricoperatesNEL constructed
2001,17, to DES forappliedOn NELNewington. Octoberfacility in

2002,29,On Marchexemptions.taxpollution propertyseveral control
exemptionsfull for theapplication, grantingits on theDES issued decision

devices,stacks, temporary constructionthe theinjection system,water
forexemptionansystem, denyingand storm managementthe water and

system.of demineralizationthe theportionHRSG-and associated
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After of for rehearing by parties,consideration motions filed both DES
50%,reduced tax exemptionthe for the stacks from 100%to but otherwise

its 29 ruling. appeals.reaffirmed March Each nowparty
theOriginally, arguedtown that the followed DESprocedures by

protectionsviolated RSA 541-A and the duechapter process byafforded
I,Part Article 15 the Hampshireof New Constitution. theseBecause

withdrawn, however,issues were later we address the taxonly exemption
arguments.

states,RSA in pertinent part:72:12-a

Any builds, constructs,I. person, corporationfirm or which
installs, or inplaces use in this anystate treatment facility,
device, appliance, or installation or thewholly partly purposefor

reducing,of orcontrolling, any source of air oreliminating water
pollution shall be entitled to have of facility anythe value said and

therefor,real estate necessary a percentageor thereof
section,determined in accordance with this fromexempted the

leviedtaxes under this forchapter the of inperiod years which
device,facility,the appliance, or installation is used in accordance

provisionswith the of this section.

III. The department shall investigate and determine whether the
ofpurpose facilitythe is solely or only partially pollution control.

If the department finds that the of thepurpose facility is only
partially pollution control it shall determine by an allocation of
the applicant’s investment in the facility percentagewhat of the
facility is used to control Inpollution. making its investigation,
the department may the andinspect facility suchrequest other
information from the asapplicant is reasonably necessary to

itassist in making its determination.

The ofscope our review agencyof decisions under RSA 72:12-a is
Berlin,narrow. Appeal City 285, (1988).131 N.H. 289 Agencyof of

findings are deemed reasonable,lawfulprima and weand will not sitfame
as a trier factof in reviewing Appeal Falls,them. Town Hampton 126of of

805, (1985).N.H. However,812-13 we will overturn agency decisions when
the appealing party byshows a clear preponderance of the evidence that
the agency’s decision is unjust, unreasonable or unlawful. Id.

I. InjectionWater System

The town argues that DES erred when it granted NEL 100%a
forexemption facility’sthe injectionwater system, injectswhich water into
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its DES ruledoperating temperature.turbine to reducethe combustion
toreduction was reducetemperatureof thepurposethat the sole

(NOx) facilitywhen the isnitrogenair oxidepollutantemissions of the
electricity.tofuel, gas, generaterather than naturaloilusing backup

The town doesexemption.the a 100%Accordingly, granted systemDES
emissions, itsarguesbut thatnot the reduces NOxdispute systemthat

generationthe to maximize whenpermit facility poweris topurposeactual
damage highthe turbines to fromwithout subjectingfuelusing backup

isreduction of NOx emissionsarguesThe that thetowntemperatures.
Thus, the townsystem’s operational purpose.to themerely incidental

partwas error because at leastexemptionthat of a 100%argues grantthe
of air pollution.not relate to the reductionsystem’sof didpurposethe

Bozgo,Ronald a Viceapplication,in of NEL’ssupportIn an affidavit
NEL,a owner ofDevelopment, principalof EdisonPresident Consolidated

in the formation of NOx andreaction that resultsdescribed the chemical
thein to increases inincreases relationexplained that NOx formation

inHe that order to reduceflame statedtemperature.combustion turbine’s
formation, used to reduce flamesystemthe water isinjectionNOx

Thus, systemof the is topurposethat the solehe concludedtemperature.
fuel is in use and that there wasbackupthe of NOx whenreduce formation

than NOxa other to reducesystemno reason to install suchoperational
fact, are significanthe stated that “there undesirableformation. In

system----”injectionassociated with a wateroperational side effects
aSansoucy,from E.GeorgeThe town an affidavitpresented

the controlpollutionin of its claim thatprofessional engineer, support
augmentationto itsmerely powerof were incidentalsystembenefits the

injection reduced flameSansoucy systemconceded that the waterpurpose.
tothe was intended increasebut asserted that reductiontemperature,

tooutput, pollution.not controlpower
the topurpose systemthat the sole of wasagreedDES with NEL

Sansoucy’s specificIt affidavit lackedpollution.control found that
however,noted, ithis DES thatconclusions.supportinginformation
injection portionthe of the steamagreed purposewith the town that sole

it hadproduction, consequentlyto increase andsystem powerof the was
portion.thatexemptiondenied an for

theDES, court, the trier of fact and evaluatesthe sits asnot
Berlin, to131 N.H. at 289. We are reluctantcompeting Cityevidence. of

Townagencies.of administrativeexpertiseour for thejudgmentsubstitute
Falls, byfinding supportedat The at issue is126 N.H. 814.Hamptonof

record, of thenot a clearpersuaded by preponderancethe and we are
unreasonable, or unlawful. See id.unjustDES’ wasevidence that decision
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Storm,II. Management System,Water

inThe town that DES erred NEL’s storm waterargues granting
management system a The storm waterexemption. management100%

basins,system system,consists of catch a subsurface collection grassed
swales, basins,drainage energy dissipationtwo onsite detention forrip-rap

and drain insystems. applicationroof NEL claimed its that the sole
of thepurpose system pollution granted exemptionis control. DES a 100%

for system, exceptthe for the roof drains which it weredetermined
only removinginstalled for the of from roof.purpose appeal,water the On

the argues pollutiontown that the systemthe control benefits of are
fortuitous,merely and the thepurpose systemthat actual of is to prevent

Thus, town,theflooding. according onlyto additional toinvestment related
control,pollution any,if be exempted.should

In ofsupport application,its NEL fromagain submitted an affidavit
Ronald in whichBozgo, he described the of stormvarious functions the

management systemwater and related each to pollution control. He stated
that system erosion,the equipment designedincluded to “minimize
stabilize embankments and control runoff’ wellas as measures to “trap
sediments preventing silt-laden runoff water from transgressing into

town, hand,sensitive environmental areas.” The on the other noprovided
evidentiary support for its claim that or ofpartall the system’s purpose is
flood prevention.

DES determined that each ofpart the storm managementwater
system, drains,other than the roof contributed to minimizing and
collecting pollutants which dischargedwould otherwise directlybe to
surface water or systemwetlands. DES found that the was carefully
engineered to pollutionminimize water compliedand with

Moreover,recommendations forprepared contraryDES. to the town’s
position, DES floodingfound that be prevented bycould insimply grading
such waya as to direct runoff.properly Accordingly, we conclude that the

rulingDES is supported by unreasonable,the record and notis orunjust
Berlin,unlawful. See 131 atCity N.H. 289.of

III. Temporary Construction Devices

arguesThe town that DES erred in NELgranting exemptiona 100%
for temporary construction devices that prevent erosion and intercept,
collect and treat sediment-laden construction runoff. DES noted that

thebecause devices were temporary, the exemptions would be limited to
the period of time that the devices were in Theuse. town does not dispute
that the devices pollution Rather,control during construction. townthe
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permanenttax foronly permits exemptions72:12~aargues that RSA
disagree.facilities. Wecontrolpollution

See v.statute, plain meaning.to its GoodeconstruingIn look firsta we
(2002). Further,Assistant, 551,148 N.H. 553-54BudgetLegislativeN.H.

of apartswe construe all statutestatutory language,examiningwhen
or unjustand an absurdits overall to avoidtogether purposeto effectuate

(2001).184, Unless weHooksett, 147 N.H. 188TownHandleyresult. v. of
not look toambiguous, westatutory languagefind the is needthat

See id.legislative intent.

tax forexemption temporarydoes aprohibit72:12-a notRSA
72:12-a, I, “anyof RSAplain meaningthepollution control devices. Under

ofin for the controlpurpose pollutionthat is usefacility” placedtreatment
is thestatutory time restriction thatonlyfrom taxation. Theexemptis

in use theof when the device is forto the period yearsis limitedexemption
statute,72:12-a, Thus, aI. under thecontrol.pollutionofpurpose RSA

taxtemporarybe agrantedcontrol device shouldtemporary pollution
Moreover, the of statute is “topurposethat thegivenSee id.exemption.

facilities,” PublicAppealof controlencourage pollutionconstruction of
(1983),79, exemption toN.H., denying124 85 anServ. N.H.Co. of

it wouldcounterproductivebe becausetemporary facilities would
importantthat serveof devicestemporarythe constructiondiscourage

NEL anDESAccordingly, properly grantedpollution purposes.control
construction devices.temporaryfor theexemption

TV. StacksThe

exemptiona forruling grantingNEL the 50%appealBoth the town and
a for the stacksexemptionNEL 100%originally grantedtwo stacks. DES

air, pollutioninto airreducingthethey pollutants highbecause disperse
However, the that the stacks alsoafter town assertedconcentrations.

control, air toincreasingas flowthan suchpollutionserve otherpurposes
combustion, exemption to 50%.reduced thefacilitate DES

DESDES’ must be reversed becauseNEL that determinationargues
We agree.of to its decision.findings supportdid make sufficient factnot

when itdeterminationmeaningfully agency’sWe review ancannot
145 N.H.of Mikell,Seeno illumination of its conclusions.provides Appeal

—(2000).Here, function” of the stacks435, the “dualrecognized442 DES
— and thenoperational requirementsand exhaustpollution control

as airas theequally importantthe to beoperational purpose“deem[ed]
thisreasoningno forprovidedBut DESpollution purpose.”control

eachhas the stacks servepartyNeither asserted thatdetermination.
exemption.apartynor did either seek 50%equally;function
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72:12-a, III,Under RSA torequiredDES is determine a taxpartial
exemption uponbased the allocation of the inapplicant’s investment the
facility’s pollution control purpose. regardDES made no with tofindings
the investment allocated by NEL to the pollution purposecontrol of the
stacks. Absent findings to the 50%support exemption, we are tounable

Mikell,meaningfully review it. See 145 atN.H. 442.Accordingly, we vacate
and remand for findingsadditional of fact.

V.Heat Recovery Steam Generator

arguesNEL that full,DES erred in torefusing grant a or at aleast
partial, exemption for the HRSG and system.associated demineralization
The HRSG receives super-heated exhaust from the combustion turbines.
The systemdemineralization provides clean to bothwater the water
injection system and the IIRSG. The HRSG uses the demineralized water
to remove heat from the In process,exhaust. this steam is generated which
is then used to apower turbine to generate electricity.additional After the

TIRSG,exhaust is bycooled the it passes thethrough facility’s Selective
(SCR)Catalytic system.Reduction The SCR is tonecessary remove NOx

from priorthe exhaust to its exit from the plant. It is undisputed that the
SCR is pollutiona control device ofworthy a 100% exemption.tax

NEL claimed in its that theapplication SCR can ifonly function the
exhaust temperature Thus,is lowered as it exits the turbine. NEL sought
an exemption because the permitsHRSG the to bySCR function
performing the temperature reduction. The town disagreed with this

arguedcharacterization and that the HRSG’s purposesole is additional
power generation, and that an SCR can function anywithout inreduction
exhaust temperature.

In its March 29 ruling, DES denied any HRSG,NEL forexemption the
finding that the HRSG would reduce exhaust iftemperatures even the
SCR were not installed due to the HRSG’s role as an additional ofsource
power generation. However, DES also stated that there were a“[i]f
relationship between componentscertain within the HRSG and the SCR
such that those components become an integral of thepart proper
operation SCR,of the then there be a formight grantingbasis partiala tax
exemption for the HRSG.” DES further stated that “if additional
investment must be made to the HRSG to allow the operate,”SCR to it
would consider agranting partial DESexemption. also denied an
exemption to the of theportion systemdemineralization that is associated

HRSG,with the but indicated that a tax forexemption the portion
associated injectionwith the water system would be appropriate.

In NEL’s request for rehearing, providedit a supporting affidavit from
Bozgo which detailed the interaction between the HRSG and the SCR.
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notemperaturesexhaustrequiresthe SCRthat becauseBozgo stated
Fahrenheit, recoverya heatdegrees646thangreater approximately

the 1100fromtemperatureexhaustnecessary to reduce theisdevice
addition,Init exits the turbine.at whichtemperatureFahrenheitdegrees

toto the SCRvelocity permitof the exhaustreduces thethe HRSG
Thus, SCRstated that theBozgothe NOx emissions.effectively remove

“NEL’s entirethatHRSG and assertedwithout thecould not function
system tonecessary operate.”for the SCRin the HRSG wasinvestment

theruling,on the HRSGrehearingforrequestto NEL’sobjectingIn
position,to its butsupportevidenceadditionalprovide anydid nottown

anwhich DES had deniedthe State forto facilities withinreferred other
thesole function of HRSGthat thefor the HRSG and insistedexemption

production.to increase powerwas
rehearing, acknowledgedDESrequest forruling denying NEL’sIn its

of the exhaust beforevelocityandtemperatureHRSG reduces thethat the
However, ofpurposefound that the soleDESthrough the SCR.passing

it does notaugmentation becauserecovery poweris heat andthe HRSG
Further, witha tax exemption.deniedpollutionair and therefore"treat

forNEL’s motionsystem, DES deniedto the demineralizationregard
rather thansystemthe entireexempttorehearing soughtbecause NEL

injection system.which the waterportion suppliedthatonly
toDES failedbe vacated becauserulingthat the mustNEL argues

After DESagree.of its decision. Wefact infindings supportmake of
ifit an exemptionthat would considerrulingin March 29itsexplained

the HRSG andrelationshipa betweenthat there wasproveNEL could
to itinto the HRSG makewere madeor if additional investmentSCR an

statingSCR, rehearingNEL’s motion forit deniedwith thecompatible
the heatfacility performthe wouldthat“investigation indicate[d]that its
the SCRregardless of the existence ofthe HRSGrecovery function of

29in to its Marchresponseto DESonlyThe evidence submittedsystem.”
relationshiptheBozgo,from which describedruling was NEL’s affidavit

Bozgo’sdid not addressthe SCR. Yet DESthe HRSG andbetween
investigation producedits hadindication thatgive anyaffidavit or
Moreover, DES statedid notdescription.tocontrary Bozgo’sinformation

within the Statethat other facilitiesit the town’s assertionuponthat relied
Rather,in the absence of the HRSG.would functionthat the SCRprove
facility”ais not treatmentthat “the HRSGmerely concludedDES

temperature.onlyit reduces exhaustbecause
it that thehow determinedrulingfrom DES’are unable to discernWe

aat leastinsufficient to warrantHRSG and SCR wasinteraction of the
reconcilinginexpertiseuse its ownThough mayDESexemption.partial

evidence, see Appealunrefutedmayevidence or disbelieveconflicting of
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107, 110 (1999),144Savage, N.H. its is ofruling findingsdevoid of fact that
permit review, Mikell,would meaningful see 145 N.H. at 442.

Because we cannot reasoningdetermine what uponDES inrelied
denying the exemption, we are unable to establish whether the exemption

unreasonable, Thus,denial was orunjust unlawful. See id. we vacate DES’
ruling with regard to the HRSG toand remand DES for offindings fact
sufficient to permit judicial review. To the extent that DES’ andenial of
exemption for the demineralization itssystem predicated upon rulingwas

HRSG,regarding the that is alsoruling vacated.
that,We upon remand, information,note DES seek ifmay additional

necessary, to findingsmake of fact in accordance with this opinion. See
72:12-a,RSA III.

in part; part;vacated in and remanded.Affirmed

Broderick, Duggan,Nadeau JJ.,and concurred.
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