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the nodefendant. There is set formula which to aby validate waiver of a
Davis,jury trial. 809 A.2d at 569-70.We find no error in the trial court’s

circumstances,ruling, uponbased the of thetotality that the defendant
a voluntary, knowingmade and intelligent waiver.

The argues Hewitt,defendant further that based upon reasoningour in
the trial uponcourt could not his counsel’srely knowing,letter as a
intelligent and ofvoluntary right pointswaiver his to trial.jury He to RSA

(2001),606:7 which inrequires superiordefendants court to personally
execute a jury trial waiver when athey elect bench trial. We notneed
decide whether bycounsel’s letter itself would supportsuffice to valida

alone,waiver. The letter did not stand but was followingwritten a personal
acknowledgment by the defendant that he understood righthis to a jury

Only defendant,trial. after the at request,his had time to reflect did his
counsel inform the ofcourt his waiver.

The defendant not identify anydoes statute requiring a personal written
jury trial waiver in the district court Trial PilotJury Project. Although it

advisable,would have been and indeed the practice,better for the trial
court to have secured an express defendant,waiver fromdirectly the see

al,W. (3dLaFave et 22.1(h),§Criminal 2000),Procedure at 1028 ed.
it was neither constitutionally normandated statutorily required.

Affirm,ed.

Brock, G.J., Dalianis, JJ.,and Nadeau and concurred.
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Bradley,B. assistantgeneral (PhilipJudge, acting attorneyJ.Stephen
State.orally),on and for theattorney the briefgeneral,

(Howard on theOffices, Claymanof Chichester& Sisti LawTwomey
orally), for the defendant.brief and

Gabusi,defendant, her convictionDuggan, appealsLorraine G.J. The
J.)(Smith, by deceptioncount of theft andfor onein the CourtSuperior

The defendanttaking or transfer.bycounts of theft unauthorizedtwo
hearsay rulings. We affirm.court erred in severalthat the trialargues

the youngerThe defendant wasfollowingthe facts.supportsThe record
Laveron, togetherlivedelderly siblings whoRaymondof and Ruthsister

years, had taken care ofmany Raymondin Forin a remote home Milan.
however,1997, RaymondInRuth, legally blind. June ofwho was deaf and

longer.and not live muchliver cancer wouldthat he had terminallearned
to1997, helpin New16, Hampshirethe defendant arrivedJulyOn

his affairs.Raymond with
arrival, $200,000 in variousheld overRaymondthePrior to defendant’s

of his assetsplacedwill in 1988 that allHe had executed abank accounts.
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life,of remainder toduringin trust for the benefit Ruth her and left the
cancer, Raymondthe While of told three witnesses thatdyingdefendant.

he care for Ruth for the rest of herintended to life.
witnesses, Bourbeau,The first these Josee was Ruth’s doctor. Sheof

inRaymond placedtestified understood Ruth to be thethat she wanted
andsetting possible, pamperedmost comfortable where she would be

for, to a home. Dr.opposed regular nursingcared as When Bourbeau
asked the heRaymond goal, responded,whether defendant shared this

goodnot a I want her to be inproblem...“It’s hands.”
witness, Cote,attorney planningThe second Thomas estatediscussed

Raymond. conversation,with their initialDuring phone Raymond told
caringCote that for Ruth his primary goal.was Cote testified that

“[Raymond] did not want State assistance for sister. He it veryhis made
clear that he had the funds and those togoing providedwere be for his

duringsister Ruth her and golifetime that whatever was left would to
defendant,Lorraine.” a subsequent meeting RaymondAt with and the

Cote advised them will effectively carryboth that the 1988 would out
defendant, however,Raymond’s Theplans. suggested Raymondthat leave

her,all his moneyof to thatstating she would take care of needs.Ruth’s
Cote recommended against optionthis because it was ofway“a riskier
handling his also in carryingestate and out his hiswishes after death.” The
meeting adjourned tired,without a decision because Raymond became and
had to rest. Cote was never able to withspeak Raymond again.

witness,The third social worker Jane Gilligan, spoke with Raymond
completingwhile a precautionary application for State financial assistance

for Ruth’s benefit. Raymond told thatGilligan he “wanted what was best
Ruth,”for plannedthat he to provide future,for her in the and that he did

not her relyintend for to upon State assistance. He also stated that
Thomas was “gettingCote his affairs in order Ruthso that would be
completely provided uponfor his death.”

21,1997,JulyOn about the Tyler Harwell,defendant contacted another
attorney. She told Harwell that both her brother and sister towished
execute leaving her,new wills their property entirely to anywithout
provision offor the care SheRuth. also told siblingsHarwell that both
wished to execute durable ofpowers attorney appointedthat her as the
attorney in fact. Harwell arrived in a daysMilan few later to meet with

Ruth,Raymond and having already Raymond’sdrafted toaccordingwill
the defendant’s instructions. Harwell explainedclaims to have the

Raymond Ruth,documents to and but Raymondnever asked any
questions whyabout he wished to change his testamentary plans. JulyOn
24, witnesses,Harwell returned with Raymondand and signedRuth the

powerswills and of attorney.
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thereafter, tobeganthe defendant transferimmediatelyAlmost
into her own accounts. She transferredRaymond’s and Ruth’s assets

in$47,000 jointRuth had asome thatRaymond’s money, along with
account)(the brother, into a account shejointwith herCityaccount Berlin

defendant also movedRaymond’sin her and name. Theestablished name
7th.center onassisted-living AugustRuth into a private,

18, wrotesubsequently1997. The defendantRaymond Augustdied on
had with$290,000 jointthe account she heldtotalingherself checks from

boardingandRuth’s for medicationpayhim. She continued to bills
Time,that wrote Ruth’sof 1997. At sheuntil Novemberexpenses
medication,for and informedanythat not morepayshe wouldpharmacist

theto Ruth out of centerliving center that she wanted movethe assisted
Althoughthat Medicaid.large nursing acceptedhomeand into a the
the defendantmoney,of of Ruth’sstill held thousands dollarsdefendant

Ruth had norepresentedin which thatapplicationfilled out a Medicaid she
funds of her own.

helpedof whosuspicion Gilligan,The aroused thedefendant’s behavior
inofpower attorneyRuth revoked thelegalRuth obtain assistance.

Thevalidity Raymond’sthe of new will.1997, and contestedDecember of
undue influence.the will was invalid because ofcourt foundprobate

of bythe defendant one count theft1999, chargedIn the withState
a(1996), Raymond’s money by creatingfor takingRSA 637:4deception,

for the andmoneyintended to use the benefitfalse that sheimpression
RSARuth, taking,theft unauthorized 637:3byof and two counts ofcare

of(1996), by powerher means of themoneyRuth ofdeprivingfor
had intenttrial, that she no to stealAt the defendant maintainedattorney.

new wasRaymond’stestified that believed willfrom either She shesibling.
freemoney any obligationhe her to have all of his ofvalid and that wished

jointunaware that thedefendant also claimed to beto care for Ruth. The
tomoney. claimedand Ruth held Ruth’s SheRaymondaccount between

the from that accountto execute transactionsRaymond’s permissionhave
by Raymond.and from others owned

all threetrial, a verdict onsix-day jury guiltyAfter a the returned
inyears prison,her to a term of five to tencounts. The court sentenced

and of theyearsof the minimum fouryearsone and one-halfsuspending
maximum sentence.

First,evidentiary issues. shethe raises threeOn defendantappeal,
made to the three witnessesRaymondtheargues that statements

hearsay.to for Ruth were inadmissiblehis intention careregarding
Second, violated thethat the admission of these statementsarguesshe

Finally,Federal Constitutions. sheof the State andConfrontation Clauses
tohearsay preventthe ruleinvoking againstthe erred inargues that court
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totestifying Raymondher from about statements made her regarding the
of Citythe Berlin account.ownership

“ statement,‘Hearsay’ byis a other than one made the declarant while
inhearing, proveat the trial or offered evidence to the truth oftestifying

801(c).the isHearsaymatter asserted.” N.H. R. Ev. inadmissible unless it
exception.falls within a See N.H. R. Ev. 802. We affirm arecognized will

trial hearsaycourt’s decision to admit or exclude absent anevidence
550,unsustainable exercise of discretion. State v. 147 556Gaffney, N.H.

(2002).

The argues Bourbeau,defendant first that the of Dr.testimony Josee
Cote, GilliganThomas and Jane toregarding Raymond’s intentions care

for hearsay.his sister was inadmissible The trial court admitted these
hearsaystatements under the “state of mind” exception, which

encompasses:

mind,then existingof the declarant’s state ofstatements
emotion, (suchorsensation, physical intent,condition as plan,
motive, design, health),feeling, pain, bodilymental and notbut
including memorya statement of or to provebelief factthe

execution,remembered or believed it tounless relates the
revocation, identification, or terms of declarant’s will.

803(3).N.H. R. Ev.

Statements underfalling exceptionthis bemay used “to show the
ofoccurrence subsequent Notes;events.” N.H. R. Ev. Reporter’s803 see

Railroad, 136, (1953). Fissette,Fissette v. N.H.98 143 In we held that a
hearsaydecedent’s statement that “I will drive the Ford up to Summer

Street and if the train hasn’t I willgone hear it” was toadmissible show
that the decedent subsequently railroadapproached the and listened for

Fissette, 142-43;the train. 98 N.H. at accord Mutual Insurance v.Life
Hillmon, (1892). Likewise,285,145 U.S. 295-96 Raymond’s repeated
statements that he intended to care for his sister after his death were
admissible to hisshow that ofsubsequent execution a will that made no
such provision, subsequentand of powerexecution a of attorney, were the
products of deception.

The defendant argues that the statements were not toadmitted show
mind,Raymond’s state of but to proveinstead “the truth of beliefhis that

[the defendant] would tomoneyuse his care for objectionThis[Ruth].”
apparently 803(3),tracks the oflanguage Rule which forbids the use of a

of“statement or beliefmemory proveto the fact remembered or believed”
in most case, however,circumstances. In this Raymond’sthe “truth” of
post-mortem plans Rather,was not at issue. the relevance of the
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out,carriedthat would betheyfrom Raymond’sstatements stems belief
false toimpressioncreated athat the defendantimplieswhich in turn

the did nothold that trial courtmoney. thereforeRaymond’sobtain We
803(3).Ruleadmissible undererr the statements werefindingin

her rightsviolatedNext, that these statementsarguesthe defendant
of Federal and State Constitutions.Confrontation Clauses theunder the

no greater protectionaffordsthe Confrontation ClauseBecause Federal
aClause, onlywe need undertake Statethan the State Confrontation

v. 147for See Stateguidance. Spaulding,federal casesanalysis, reviewing
(1999)116, 124-25 (stating583, (2002); 527 U.S.Lilly Virginia,588 v.N.H.
admission ofregardingClausestandard for Confrontationfederal

hearsay).

right todo not violate a defendant’sHearsay ordinarilystatements
ofthey “particularized guaranteeslongwitnesses so as bearconfront

655, (1992),Cook, fall within av. 135 N.H. 662 ortrustworthiness,” State
265,Bader, 148 277v. N.H.Statehearsay exception.”rooted“firmly

(1992) (bloodChristiansen, 583, test135 N.H. 586(2002); see v.but State
by andconstitutes “trial certificatetestimonylivereport admitted without

Clause). Raymond’sfindConfrontation We thatandaffidavit” violates
of trustworthiness. Whilepossessed guaranteessufficientstatements

Raymond’s answersquestions,tomany responseshis statements wereof
histhey contemporaneousin the that describedwere sensespontaneous

Cook, at answer(holding “spontaneouslyN.H. 664state of mind. 135Cf
leadingthat neither norquestionin to a wasresponsevolunteered

against penalofestablishing reliabilityis statementsuggestive” a factor
interest). deliberatelyLikewise, that wouldhighly unlikely Raymondit is

toattempting helpto three differentplans personsestatemisrepresent his
of life.out in the last months hiscarryhim his wishes

hearsayto the statementsobjectionsconstitutionalThe defendant’s
in ofmemory alleges testimonyshe thefaultyon the andvaguenesscenter

however, not theThis relates toobjection,the at trial.three witnesses
statements, to ofreliabilitybut thehearsayof the declarant’sreliability

669,135 N.H.McLaughlin,See State v.testifyingthe in court.witnesses
(1992). fair to confront theseopportunityThe had a full and675 defendant

Cook, 135and N.H. attruthfulness bias.memory,witnesses about their Cf
reasons, hearsaythe of thewe find that admission663. For these

Confrontation Clause.statements did not violate the
erroneously excludedthe that the trial courtFinally, arguesdefendant

Thethe Berlin account.regarding CitystatementsRaymond’s alleged
thebelonged to Ruth and thatthat this accountprosecution alleged
thedefense that she believedstole from it. Gabusi’s wasmoneydefendant



belonged Ruth,account to and not that she was underRaymond acting
alive,transferring moneydirection in the while he andRaymond’s was
trial,the 1997 Raymond’sthat will true intentions. At sherepresented

ontestified direct examination as follows:

—Q: RayAfter passed away, you up movinghad ended around
got alive,or some of the movedmoney while wasRay right?

A: Yes.

Q: And that dealt with the wire that talkingtransfers we were
about?

A: And all the wire transfers brought moneythe together.

Now,Q: there’s a number of passbooks City,from Berlin and
these,there’s some onwriting 20 and 63. youExhibits Do

remember passbooks?these

A: Yeah.

—Q: Now, there,the onwriting where did how didyou you know
putto that whichwriting on account?

A: I put “Ray” on because his securitysocial check was deposited
in this account. There was nothing on the inside to indicate who

belongedthis to.

—Q: Okay. youAnd did did talkRay about that account at all?

—RayA: said he had his social security depositedcheck

Mr. Delker the Objection.[for State]:

the conference,At subsequent bench arguedthe State that this
testimony was hearsayinadmissible because it related to that“who owns
account, which is for truththe of the matter asserted.” The trial court
sustained the objection.

Although the trial court thecorrectly noted statement notwas
asserted,admissible for the truth theof matter it we find that the decision

to exclude it was an unsustainable exercise of discretion. At the bench
conference, the defendant’s counsel explained that the statement bewould
introduced not to prove account,who actually owned the but to thatshow

believed,the defendant account,Raymond owned the and thus to thatshow
she had no intent to steal from Ruth. theBecause truth of Raymond’s

ofalleged claim wasownership defense,unnecessary to this the statement
was not ifhearsay admitted for the purposelimited of theshowing
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826,McPherson, 127 828See v. N.H.or Statepurpose.defendant’s intent
(1986).

sustainingin the objection,that if the court erredarguesThe State even
erroneously excludedthe trial court hasthe error harmless. Whenwas

aevidence, beyondthe can reasonablereverse unless State showwe must
Demeritt, 148v.error not affect the verdict. Statethat diddoubt such

435, (2002).N.H. 440

atthe of the excluded statementThe testified to substancedefendant
Before theher direct and cross-examination.duringother pointsseveral

totold herRaymondhad asked her whetherdefendant’s counselobjection,
Ray’s“Yes. It was withreplied,from the accounts. Shemoneytransfer

theobjection,Just after thewas done.”everythingthatguidance
moneyauthorized her tospecificallythat had moveRaydefendant testified

that sheCitythe She also testified consideredfrom Berlin account.
toCityfrom the Berlin accountmoneyto be valid and theRaymond’s will

“[bjecause it to UnderRayhis had left me.”to her after deathbelong
cross-examination, giveto her theRaymondthat intendedshe reiterated

the toin- Berlin account. Because defendant was ablemoney Citythe
sheher claim that believed the accountsupporting-evidencepresent

and wetestimonythe excluded was cumulativebelonged Raymond,to
theit have affecteda reasonable doubt that would notbeyondconclude

(2000).Sonthikoummane, 316, 323145State N.H.jury’s verdict. See v.
torelatinga issueoral the defendant waived fourthargument,At

hadthat a issue to restitutionrelatingand the fifthhearsay, parties agreed
all the defendant’s we affirmHaving arguments,consideredbecome moot.

superiordecision of the court.the

Affirmed.

JJ., concurred; BRODERICK,Dalianis,BROCK, C.J., andand Nadeau
J., concurred specially.

thisJ., I with the thatBroderick, specially. agree majorityconcurring
did inagree the trial court not errshould affirmed. I also thatcase be

Bourbeau,Dr.Laveron toadmitting by Raymondstatements made
ofRule EvidenceHampshireMs. under NewAttorney GilliganCote and

803(3)(Rule 803(3)). however, adisagreeI I withwrite becauseseparately,
ofthe those statements.analysis concerningof the admissionportion

will,terms thea will in 1988. Under the ofRaymond Laveron executed
in the benefit of hisplacedbe trust forRaymond’sall of assets would

death,Laveron, Ruth’s thesister, Uponher lifetime.duringRuth
beingthe Afterpaidtrust be to defendant.remainder of the would

1997, Raymondin June toldliver cancerdiagnosed with terminal
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Bourbeau, Cote Gilliganand that he intended to care for Ruth for the rest
of her life.

Subsequent statements,to Raymond’s the defendant contacted
Attorney Harwell and told him Raymondthat wished to execute a new
will, her,which would leave his entirelyassets to no provisionwith for the
care of Ruth. The defendant Attorneyalso told Harwell that Raymond
wished to execute a durable ofpower attorney, appointing her as his

24,inattorney 1997,fact. On July Raymond executed the new will and
durable power of heattorney; died less than one month later.

The trial court admitted Raymond’s Bourbeau,statements to Cote and
Gilligan, concerning Ruth, 803(3).his to careintentions for under Rule The
defendant argues that the statements were inadmissible hearsay. Rule
803(3) from theexcepts rule:hearsay

A statement of the declarant’s then existing mind,state of
emotion, sensation, (suchor physical intent,condition as plan,
motive, design, health),mental feeling, pain, bodilyand but not

aincluding statement of memory or belief to prove the fact
remembered or believed execution,unless it relates to the
revocation, identification, or terms of declarant’s will.

I agree with the majority that our case law supports the conclusion that
statements “of then existing state of mind” may be used to show the
occurrence of subsequent events. See N.H. R. Reporter’s Notes;Ev. 803

Railroad,Fissette v. 136,98 N.H. (1953);142-43 see also Mutual Life
Hillmon,Insurance v. 285, (1892).145 U.S. 295-96 I do not thesupport

conclusion,majority’s however, that Raymond’s repeated statements that
he intended to death,care for Ruth after his statements which were made
prior to his execution of a new -will and power of attorney, “were
admissible to show that his subsequent execution of a will that nomade

provision,such and subsequent execution of powera of attorney, were the
products of deception.”

Raymond’s earlier statements of his intent could be used to show that a
subsequent will containing provisions for Ruth’s care was in keeping with
his intent. Raymond’s execution of a will and power of attorney containing
provisions contrary to his previously expressed intention to Ruth,care for
however, is onlyindicative of an apparent change Raymond’sin intent. The
reasons behind such an apparent change might include incompetence,
deception, or a bonafide change of intent on the ofpart the testator.

statements,Raymond’s by themselves, are not competent evidence to
show one of these reasons to the exclusion of the others or awhy
subsequent event did not occur.
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admitted,wereargued Raymond’salso that statementsThe defendant
the of his belief that themind,to of but to truthprovenot his stateshow

finds that:majorityhis to care for Ruth. Themoneywould usedefendant

was not at issue.Raymond’s post-mortem plansof“truth”[T]he
Raymond’sstatements stems fromRather the relevance of the

out, implieswould carried which in turn thattheythat bebelief
Raymond’sto obtainimpressionthe defendant created a false

money.

803(3), Raymond’scourt could admittedto Rule the trial havePursuant
existingof his then state of mindtheybecause were indicativestatements

addition,of In theattorney.his andexecuting powerto new willprior
the Ruleexceptionbecause of internal tostatements could be admitted

to fact803(3), is, memory proveof or belief the“statement^]that as
the ofbelieved,” theyor related to “termsremembered because

the that the trial courtAlthough majorityI concur withdeclarant’s will.”
statements, statements,I do not that theadmitting agreedid in thenot err

tothemselves, impressionthe defendant created a falseby imply that
money.obtain Raymond’s
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