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Yet,to convict him. an analyst who manyconducts as as bloodforty tests
dayeach would almost notcertainly performanceremember her aof

test monthsspecific later. Her like oftestimony, that the certifying
scientist, would concern her general ofknowledge Laboratory’sthe State

procedures measures,test protocols,and quality control ofspecific levels
Thus,review and chain of custody case,matters. in almost theevery

supplemental ofvalue the analyst’s would be oftestimony negligible
Moreover,significance. the certifying testimonyscientist’s indicated that

laboratory’sthe testing procedures are essentially notmechanical and
open subjectiveto judgment. Kravontka,See Commonwealth v. 558 A.2d
865, (Pa. 1989) (“Current869 Super. Ct. experience teaches ofpracticethe
drawing testingand blood for alcohol iscontent a matter particularly
within the ofambit and procedure. standardized,basic routine ... The
precise calculations used in arriving at a final result leave little room for

omitted)).error.” (quotation Accordingly, cross-examination of the
certifying canscientist effectively substitute for the right to confront the
actual analyst.

Because RSA 265:90 for testimonyallows the of certifyinga scientist
in place analyst,of the we hold that the admission of the blood test report
did not violate the defendant’s therights under Confrontation Clause.

Affirmed.

Brock, C.J., Broderick, Nadeau, Dalianis,and JJ.,and concurred.
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(Nicholas Cort,general assistantacting attorneyJudge,J.Stephen
orally), for the State.on the brief andattorney general,

Concord,defender, byof briefMinton, appellateassistantDaumangela
orally,and for the defendant.

Foote, hisBroderick, defendant, the denial ofappealsThe CharlesJ.
trial,convictions, a benchfollowingmisdemeanormotion to set aside his
1998)(1994 & Supp.See RSA 173-B:8two orders.violating protectivefor

1999).(amended (Townley-that the Franklin District CourtHe asserts
J.) in(1) on-the-recordTilson, failing colloquyto conduct anby:erred

executedpersonallytrial waiver or ajury requireconnection with his
(2) of trialwaiver; jurythat his counsel’s written waiverconcludingand

andknowingly, intelligentlyhe had actedpersonallydemonstrated that
voluntarily. We affirm.

violatingforwith one class A misdemeanorchargedThe defendant was
for a domesticviolatingand B misdemeanorprotectivea order one class

inProjectTrial Pilot was in effecttime, Jurythat theviolence order. At
aIt defendant to elect either bench trialobligatedMerrimack theCounty.

court, theany appealand eliminated de novo toor a trial in districtjury
(1997). law,As thea matter ofsuperior court. See RSA 502-A:12-a

misdemeanor;Bjurya trial on a classdefendant is not entitled to
onlyaddress the class A misdemeanor.therefore we

“REQUEST/WAIVERhe aarraignment, completedAt the defendant’s
options:allowed him to select one of threeJURY TRIAL” form whichOF

“I More Time to Decide.”Judge,”“Trial Before a or Needby Jury,”“Trial
The form him that if he wasoption.The chose the last adviseddefendant

contact court... toby attorney, attorneyan must the“represented [the]
bywas counsel andrepresentedchoice.” The defendantadvise of[it] [his]

He and it under the statement:signedso on the form. datedindicated .also
itsand understand contents.”“I have received the above notice

make anreceiving a short extension of time toAfter andrequesting
election, “Inwriting: regardsadvised the court inthe defendant’s counsel

matters, adecided tocaptioned my proceedto the client hasabove .with
bytrial.” The letter was counseljury signedtrial the Court and not aby

subsequentlyto The district courtand a sent the defendant.copy
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conducted a trial defendant on bothguiltybench and found the
misdemeanor counts.

toPrior the defendant counsel. New counsel filed asentencing, changed
assertingmotion that the court did not follow the for aproper procedures

trial waiver. The motion was denied the defendant wasjury and sentenced.
This followed.appeal

Both the Federal and aHampshire guarantee rightNew Constitutions
CONST, CONST,VI, XIV;by I,to trial U.S. art.jury. pt.amends. N.H. 15.

We consider the theargumentdefendant’s under State Constitution first.
Ball, (1983).226,See State v. 124 231N.H. Because the Federal

protectionConstitution offers no our withgreater than State Constitution
defendant,regard rights byto the asserted the we need not aundertake

separate analysisfederal and cite federal to aid ouronly analysis.law See
485, (1990);Bousquet,State v. 133 N.H. 488 see also Patton v. United

(1930)States, 276, 298 trial).281 U.S. to a(recognizing right jurythe waive
It is well waivingestablished that a constitutional right,“[w]hen one

voluntarily,must so knowingly,do and with sufficientintelligently
of theawareness relevant circumstances and likely consequences.” United

(7thChrans, 1084, 1989)States ex rel. v. 869Wandick F.2d 1087 Cir.
omitted).(quotation The constitutional to trial “is one ofright by jury

Hewitt, 557,central and importance,”fundamental State v. 128 N.H. 558
(1986), and courts do not presume acquiescence in the waiver of such a

Zerbst,right, 458, Barham,Johnson v. (1938);304 U.S. 464 State v. 126
631, (1985).N.H. 637

a defendant anpurports importantto waive constitutionalWhen
right, however, the is always requiredtrial court not to conduct a colloquy
to establish a valid waiver unless the waiver is a guilty plea.tantamount to

Jaroma, 611, 614(1995).See v.State 139 circumstance,N.H. In the latter a
iscolloquy constitutionally required because the defendant forfeits not

only rightthe by jury,to trial but also rightthe to confront accusers as
well as the right against Alabama,Seeself-incrimination. v.Boykin 395

238, (1969). Where, however,U.S. 243-44 a juryformal waiver has
andoccurred a defendant proceeds court,to trial before athe orcolloquy a

personally executed waiver not providedis the ofnecessary, totality the
circumstances, including the background, experience and ofconduct the
defendant, reflects a knowing, intelligent voluntaryand waiver. Davis v.
State, (Del. 2002).565,809 A.2d 569-70 supportWhether the facts a valid
waiver a questionis of law which we de Hoyt,review novo. State v. 141

371, 372(1996).N.H.
The defendant cites no toauthority hissupport argument that the

ofabsence a executedpersonally waiver or a recorded colloquy with the
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Rather, arguesa trial. heright jurywaiver of his toprecludes a validcourt
waiver, ita valid and that failedprovethe tothat the burden was on State

294, (1995);Zankowski, 140 N.H. 296 seeState v.carryto its burden. See
formalcontends that when aU.S. at 242. The StateBoykin,also 395

made, is defendant tothe burden on thetrial has beenjurywaiver of
andvoluntarily, knowinglywaiver was notdemonstrate that the

that the burden is on thedecidingwithoutintelligently Assumingmade.
itsState, the met burden.we conclude that State

record,afrom silentgleanedof a trial cannot bejuryWhile waiver
was silent in this case. The defendantdefendant nor his counselneither the

byhis to a trialright jurythat he understoodacknowledginga formsigned
Heif would exercise it. wasto more time to decide herequestand elected

his throughcourt of choicenotifyform that he should thebyinstructed the
courtwas communicated to thejuryThe trial waivercounsel. defendant’s

on Thecopiedthe the letter.in his counsel and defendant waswriting by
knowing orvoluntary,waiver was notnot that hisdefendant does contend

waiver,hisauthorized to communicatehis counsel was notintelligent, that
or that his counsel was ineffective.

Hewitt,to 128 N.H. atcase is similarcontends that hisThe defendant
elicited a561, personaltrial court should havewhere we held that the

to to verdict with anproceedfor his electionwaiver from the defendant
eleven-person disagree.Wejury.

to defendant knew aboutwas silent as whether theThe record in Hemtt
aright panel.he understood his to fullto trial and whetherright juryhis

the the trial that one of theThere, the in course ofjudgeId. trial learned
jurordefendant. Id. at 558. The washave known thejurors mighttwelve

informed, Id.objection, in chambers.and were so withoutexcused counsel
resumed, that he hadopenin courtjudge explainedthe theWhen trial

panel. Id.depletedwith aproceedand that the trial wouldjurorexcused a
Id. Thecounsel, succinctly acquiesced.in presence,hisDefendant’s

to set asidesought unsuccessfullyHelater convicted. Id.defendant was
lack ofof counsel andineffective assistanceguilty uponthe verdicts based

theId. reversed becausepanel.a to diminished Wevalid waiver a
panelof the diminishedacceptancesilence and his counsel’sdefendant’s

full Id.right by panel.to trial anot sufficient to waive the defendant’swere
waswaiver from the defendantpersonal561. We held that aat

required. Id.constitutionally

righthisHere, he understoodacknowledgeddefendant explicitlythe
election,an his counselto makerequested delaytrial After aby jury.to

withproceeddecided to[had]in that his “clientwritinginformed the court
was sent totrial.” A of this letterjury copythe not abya trial and[c]ourt
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the nodefendant. There is set formula which to aby validate waiver of a
Davis,jury trial. 809 A.2d at 569-70.We find no error in the trial court’s

circumstances,ruling, uponbased the of thetotality that the defendant
a voluntary, knowingmade and intelligent waiver.

The argues Hewitt,defendant further that based upon reasoningour in
the trial uponcourt could not his counsel’srely knowing,letter as a
intelligent and ofvoluntary right pointswaiver his to trial.jury He to RSA

(2001),606:7 which inrequires superiordefendants court to personally
execute a jury trial waiver when athey elect bench trial. We notneed
decide whether bycounsel’s letter itself would supportsuffice to valida

alone,waiver. The letter did not stand but was followingwritten a personal
acknowledgment by the defendant that he understood righthis to a jury

Only defendant,trial. after the at request,his had time to reflect did his
counsel inform the ofcourt his waiver.

The defendant not identify anydoes statute requiring a personal written
jury trial waiver in the district court Trial PilotJury Project. Although it

advisable,would have been and indeed the practice,better for the trial
court to have secured an express defendant,waiver fromdirectly the see

al,W. (3dLaFave et 22.1(h),§Criminal 2000),Procedure at 1028 ed.
it was neither constitutionally normandated statutorily required.

Affirm,ed.

Brock, G.J., Dalianis, JJ.,and Nadeau and concurred.
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