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to engineer’sdecision exclude the town a sound exercise oftestimony was
discretion.

finallyThe thepetitioner argues applicationthat of the town’s 150-foot
frontage requirement taking.to her constituted an unconstitutionalland

decree,In failingits the found raisesuperior “bycourt that to the[all
rehearing,conditions for a in her for theapplication plaintiffvariance]

effectively concedes that the denial of her variance application proper.was
so,Having done it is to ofdisingenuous argue deprives anythis denial her

thereby resultingeconomic use of the lot in takingunconstitutionala[n]
without just compensation.”

rests,premise rulingBecause we have reversed the which thisupon we
reverse petitioner’sthe dismissal of the takings claim as well.

In oflight our we decline to reachholding, petitioner’sthe other
Laconia, (2002).495,arguments. Appeal City 147 497N.H. Weof of

forremand consistent with thisproceedings opinion.

Reversed and remanded.

Broderick, Nadeau, Duggan, JJ.,Dalianis and concurred.
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Lombardi,(Laura E.attorney B.McLaughlin, generalT.Philip
State.orally),and for theattorney, on the brief

Walker,Branch, P.A., J.Devine, & of Manchester {AlexanderMillimet
brief, for theorally),and Mr. Walkeron theJr. and Daniel E. Will

respondents.

Basani; WebManageBroderick, respondents, VijayJ. The
(Web); Technologies,Inc., Hampshire WebManageNewTechnologies,

(NetApp),Inc.Appliance,NetworkInc., and(WebManage);Delaware
BureauHampshireof the Newfinal order of the directorfrom theappeal

(bureau) in of thefinding them violationRegulationof Securities
Hampshireof the Newrequirementsand issuer-dealerregistration

2002).(1998& We affirm.Supp.RSA ch. 421-BAct. SeeSecurities
Basani, a1996, his brother andIndisputed.facts are notfollowingThe

with aWeb, corporation principalHampshirea Newpartythird founded
in 1999 andWebManage incorporatedwasin Nashua.place of business

corporateIt maintained theto Web.successor-by-mergerthebecame
it relocatedof that whenSeptember year,untilHampshireoffices in New

2000, WebManage merged NetApp.withIn Novemberto Massachusetts.
times, CEO of andas and WebpresidentAt Basani servedall relevant

WebManage.
sales of1999, thirty-sixmadeWebManageWeb andBetween 1996 and

in Nashua tocorporate headquartersstock frompreferredcommon and
made, neither northe sales were WebAt the timeoutside investors.

and the stockHampshirein Newlicensed issuer-dealerWebManage was a
securitya coveredregistration or federalexempt fromregistered,was not

Basani,addition, a formerIn who wasRSA 421-B.by chapteras defined
securities in Newstockbroker, not licensed to sellwasregistered
fact, underIn he wasthe distributions were made.at the timeHampshire

Associationand the NationalExchangethe York Stocksuspension by New
(NASD).of DealersSecurities

those,and, only eightin 1999 ofstock sales occurredEighteen of the
2000, forIn counselcorporaterelevant to this Novemberappeal.remain

NetApp,for withmergerin his clientWebManage, preparingthe course of
thecomplyto withWebManageandbydiscovered certain failures Web

421-B.chapterRSAofregistration requirementsandlicensing
to the bureau.WebManage self-reportedthen
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allThe bureau examined of the stock on thedistributions listed
list,corporation’s stockholders’ transaction removed those it determined

were and then calculated the number of salesexempt remaining that
421-B:17,qualify exemptions.”would for “isolated sales RSAPursuant to

11(a) (1998) (amended 2001), WebManagethe bureau allowed five
for forexemptions periodisolated sales each twelve-month between

18, 1996, 26, 1999,September chargedand theAugust and additional
transactions as unlawful sales of securities in of RSA 421-B:11violation

2002).(Supp.
The bureau staff filed forpetition againsta relief onWebManage

23, 2001,February and the inpetitionamended March to also seek relief
against Basani and A furtherNetApp. amendment was filed in August
2001 which alleged additional violations. The respondents were ordered to
cease and desist their stock sale activity and to show whycause
administrative should notpenalties imposedbe them.against

A merits hearing subsequentlywas held before the director. The facts
thesurrounding stock sales were disputednot and it was admitted that

Web and WebManage were not inlicensed issuer-dealers HampshireNew
and that the stock was registered onlynot here. The issues before the
director were whether challengedthe stock transactions were exempt

11(a)421-B:17, and, not,under RSA if penaltieswhat imposed.should be
WebManage and requestedBasani the director to retroactively apply
recent amendments to the Securities Act himgiving discretion to increase
the number of isolated exemptionssales by grantallowed law and to an
exemption from the registration 421-B:6,requirement of RSA I (Supp.
2002).

In September 2001, thefollowing hearing, the director issued a final
order which made the andcease desist order permanent, therequired
respondents to pay a fine tenof thousand prohibiteddollars and Basani
from licensure in any capacity by the periodbureau for a of two years. The
director further ruled that “retroactive fromexemption the registration
and issuer dealer requirements of the New Hampshire Securities Act

not inproper[was] this matter.” respondentsThe afiled motion for
reconsideration, which was denied. This appeal followed.

(1)The respondents argue that: the director unjustly and unreasonably
failed to exercise his exemptdiscretion to the challenged transactions from
the licensing registration :11; (2)and provisions of RSA 421-B:6 and and
the unjustlybureau and unreasonably singled out Basani for prosecution.

We will not law,set aside an agency’s order for ofexcept errors unless
satisfied, bywe are evidence,a clear preponderance of the that such order

unjustis or Co.,unreasonable. Appeal 607, 609Fred Fuller Oil 144N.H.of
(2000). agency’sThe of factfindings primaare deemed lawful andfacie
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(1997). may be overcomeId.; presumption541:13 Thissee RSAreasonable.
from which the couldagencywas no evidenceonly by showinga that there

Co., 144 N.H. at 609.it did. Fred Fuller Oilconclude as
unreasonablyunjustlythe director andargueThe first thatrespondents

sales from theto the unlawful stockexemptto exercise his discretionfailed
Implicitly,RSA 421-B:6 and :11.registration provisionsand oflicensing

aretroactivelyhave 2001-appliedthat the director shouldthey suggest
421-B:17,11(a) present disagree.to the case. WeRSAamendment to

I,421-B:6,RSAstatutory scheme.first examine the applicableWe
in [Newto transact businessany personmakes it' “unlawful for

advisor,issuer-dealer, agentbroker-dealer, investment oras aHampshire]
no disputeThere ischapter.”is licensed under thisunless such person

issue, notrespondentsthe werethat, the stock sales atat the time of
I,421-B:ll, thatRSA providesin in this State.licensed to deal securities

security inany [Newto or sellany personis for offerunlawful“[i]t
is[here], security transactionthe orregisteredunless it isHampshire]

421-B:17, security----”or it is a federal coveredunder RSAexempted
not registered,that the stock at issue wasdisputedo notrespondentsThe

421-security. Finally,or covered RSAregistrationfrom a federalexempt
sales, or11(a) “[a]ny whetherB:17, 421-B:11 isolatedexempts from RSA

shall makebroker-dealer, that noprovided personathroughnot effected
issuer, intotal, same allSales, securities of thethan in ofmore 5

12 months.”period of consecutiveduring anycombined ...jurisdictions
of five sales andexemptionexceeded thestock transactions at issueThe

exempt provision.thus were not under this
11(a)421-B:17, allow theRSA to2001, amendedlegislatureIn the

director, case-by-ain this case the ondesignee,or hissecretary of state
may madeof to whom sales bepersonsto increase the numbercase basis

2002).421-B:17,11(a) (Supp.RSAexemption.the isolated sales Seeunder
amended, exempt isolatedThus, statute, the director topermitsthe as

conditionsfive, remainingif meet thein excess of the transactionssales
sales.on suchimposed

2001, addingin theRSA 421-B:6The also amendedlegislature
followingparagraph:

authoritythe to issueof state shall havesecretaryVH-a. The
fromof securitiesnon-exemptotherwise salesexemptingorders

licensing requirementsagentand issuer-dealerthe issuer-dealer
secretaryif state determines:of 421-B:6 the ofRSA.

of(a) salessubstantially proposedall or all of theThat
in:set forthexemptionsone or more of thesecurities fall within
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(1) RSA421-B:17; or

(2) RSA421-B:6; and

(b) That granting exemptionthe will be with theconsistent
fairlypurposes byintended the and of thispolicy provisions title.

421-B:6, 2002) added).RSA (emphasisVH-a (Supp. Assuming, without
deciding, applicationthat retroactive of the registration licensingand
amendments case,should have been inapplied this the of thelanguage

statutes, whole,amended read as a it onlymakes clear that the director
had discretion to increase the fromexemption forregistration isolated
sales and exempt licensure under RSA for prospective421-B:6 sales. It is

that theapparent legislature intended seekingpersons discretionary
exemptions from licensure and registration for additional “isolated sales”
to request approval priorfrom the director makingto the intended sales.

comportsThis the laws,with ofpurpose registrationsecurities which is “to
prevent fraud before it A.S.happens.” Goldmen & Co. v. New Jersey

Sec., 780, (3d Cir.),Bureau 163 F.3d denied,788 cert. 528 U.S. 868of
(1999).

Because the sales at took placeissue before the statutory amendments
enacted,were respondentsthe obviously did not secure advance approval

for the sales. Accordingly, the director was correct in denying the
requested post-sale exemptions.

The respondents next argue that the bureau unjustly and unreasonably
outsingled Basani for prosecution evidencedespite that others inengaged
conduct;similar namely, other offounders WebManage. They further

argue that Basani was unfairly prejudiced by the improper admission of
evidence relating to his prior suspension by the NASD.

not, itself,prosecutionSelective is in and of a constitutional violation.
Monahan, 17, (1984).v. Rather,State 125 26N.H. respondentsthe must

(1)show that others situated notsimilarly have generally prosecuted,been
(2)and prosecutionthe was based upon clearly impermissible

race,discriminatory grounds such as religion or exercise of First
Amendment rights. Id. Without evidence that the State has based its
prosecution standard,of an upon unjustindividual an we will not assume
that prosecution resulted from intentional purposefuland discrimination in
enforcement of the law. Id. The bare assertion that others who violated the

inlaw a similar manner were prosecutednot is insufficient to establish
prosecution. Here,selective respondentsId. the allegedhave not any facts

that would asupport conclusion that the engagedbureau impermissiblein
selective prosecution.
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toit for the bureau considerimproperthat was notWe also find
(1998)421-B:26-a, thatXX statesRSAsuspension.NASDBasani’s

statutoryby common law ornot be boundhearings shall“[a]dministrative
Allofevidence, by procedure.technical or formal rulesnorrules of

agency,material, shall be admissible.” Therelevant, reliable evidenceand
proceedings,of itsdiscretion over the conducthas broadjudge,like a trial
(1995).515,Morin, 140 N.H. 517hearings. AppealSeeincluding its of

tradingfor unauthorizedHere, suspensionpriorthe evidence of Basani’s
hislaw andknowledgehis of securitiesthe ofdirectly questiononbears

the unlawful stockThe found thatdirectorsuspension.actions while under
stockbroker,Basani, was undera former registeredwhilesales took place

that,concludedirector toIt reasonable for theby NASD. wassuspension
transactions, orBasani knewwith securitiesan individual familiaras

andspecificlaw for rulesHampshireto review Newshould have known
in suchengagingtopriorto sale of securitiestheregulations pertaining

transactions.

Affirmed.

JJ.,Duggan, concurred.J., Nadeau, andBrock, DalianisC. and
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