
255

Hillsborough-southern judicial district
No. 2001-671

Michelle J. Robinson

v.

Town of Hudson

Argued: 14, 2002November
14, 2003Opinion Issued: March

Robinson,O. Bedford,Denis of by brief and orally, for the petitioner.

Bossie, Modes,Kelly, Wilson,Buckley P.A., (David& of Manchester E.
LeFevre on the brief and orally), respondent.for the

Brock, petitioner, Robinson,C.J. The Michelle J. appeals the decision
J.)of the Superior Court (Hampsey, dismissing her ofappeal the Town of

(ZBA)Hudson Zoning Adjustment’sBoard of denial of her request for a
variance from the frontage150-foot requirement applicable to her
property. We reverse and remand.
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Hudson,in and ison Street itis located Markpetitioner’s propertyThe
inthe 1970. Theapproved bythat was towna subdivisionpart of six-lot

be extended from itsMark Street wouldplan thatprovidedsubdivision
Extension to Wason Road. Thevia the Mark Streetexisting cul-de-sac

As apaved.out and but neverroughed gradedExtension wasMark Street
lot hasresult, frontage. petitioner’shave road Thetwo of the six lotsonly

frontage on Wason Road.fifty feet ofapproximately
request zoningfor2000, submitted apetitionerIn theJuly

petitionerfor the town. The wasinspectorthe buildingdeterminations to
lot 150necessary because the lacked the requiredthat variance wastold a

month, the anThe submittedfrontage. following petitionerof roadfeet
publicarequirement.from the Afterfrontagefor a varianceapplication

apetitioner’sThe motion forapplication.the ZBA denied thehearing,
to Aftersuperiorthe court.petitioner appealedwas denied. Therehearing

the on theappealthe court dismissedevidentiary hearing, superioran
the decision on allchallengethe “failed togrounds petitionerthat ZBA’s

for This followed.rehearing____” appealconditions in her applicationfive
theamong things,other that trial courtargues,theappeal, petitionerOn

(1) had that the petitionerthe ZBA determinedby: findingerred that
variance;ofnecessary for agrantingto meet all five conditions thefailed

(2) in order tomust raise all five conditionspetitionerthat theruling
(3) the of theexcluding testimonyher of andpreserve right appeal;

Hudson’s, petitionerThe furtherengineer. arguesofrespondent, Town
herfrontage150-foot to landrequirementthe of the town’sapplicationthat

taking.an unconstitutionalamounts to
has raised on wepetitioner appeal,to the issues theIn order address

the appeal.whether the trial court dismissedproperlymust first decide
(1992).227, 230v. 135 N.H.Hussey Barrington,See Town of

fact, he sheis as the trier of orjudge sittingWhen the trial
suchmayof fact ... and usemay findingsmakeappropriately

thehas established[petitioner]to determine whether thefacts
notappeal,the evidence. On we willcase a ofby preponderance

erroneous,fact, they clearlyof unless arefindingsoverrule these
thereon it isthe dismissal based unlessnor will we reverse

contrary to law.findingswith the or otherwiseinconsistent

omitted).(quotations and bracketsId. at 230-31

it the court tothat was error for trialInitially, petitioner arguesthe
of ZBA she hadmajoritya the thatpersuadefind she had “failed to

Inagree.a Wegrantingof conditions for variance.”any the fivesatisfied
variance, showingthe that:a bears burden ofpetitionerorder to obtain a



257

“(1) (2)interest;the variance will not be tocontrary public specialthe
conditions exist such that literal theenforcement of ordinance results in

(3)unnecessary hardship; the is with the ofspiritvariance consistent the
ordinance; (4)and justicesubstantial is done.” Simplex v.Technologies

727, 674:33,Town 145Newington, (2001); 1(b)N.H. 729 see also RSAof
(1996); (1995).Barnstead,Husnander v. 476,Town 139 N.H. 478 “Inof
addition, the may grantboard not a variance if it diminishes the value of
surrounding properties.” Simplex, 145N.H. at 729-30.

case,In this the ZBA specifically petitionerfound that the failed meetto
two of the five conditions for a variance. In ofits thedisapproval,notice
ZBA stated that the petitioner’s satisfy“intended use did not the statutory

omitted.)forrequirements an Area Variance.” (Emphasis It went on to
explain disapproval byits itexpressing doubt that would “be of tobenefit
the topublic satisfyinterest this one lot when there were other lots that

going bywere to be moreimpacted the ofallowing placement a house that
others,would cut off access to the contending that justicesubstantial

added.)bynot be done blockingwould off the access ....” (Emphasis The
arguesrespondent that this language combined with worksheets filled out

by members of the ZBA and from ZBA meetingminutes the make it clear
that the ZBA found that the topetitioner anyfailed meet of the five

for grantingconditions a We disagree.variance.

Assuming without deciding that the worksheets properlywere
court, presentedbefore the the evidence is insufficient to demonstrate that

the ZBA petitionerconcluded that the not anydid meet of the variance
conditions. The worksheet of one member is from themissing record and
the remaining worksheets contain thatvotes are neither unanimous nor
clear. The worksheets and minutes are inconclusive as to the findings of

such,the ZBA. As the record does not support the trial court’s finding that
petitionerthe failed to meet of theany five conditions for granting a

variance.
The petitioner next argues that the trial court erred when it dismissed

her case groundon the that she had failed preserve rightto her of appeal
by failing to raise all five conditions for a variance in her motion to
reconsider filed with the agree.ZBA. We

(1996)RSA provides,677:3 in pertinent part:

A motion for rehearing... shall fully everyset forth ground upon
which it is claimed that the decision or complainedorder of is
unlawful or appealunreasonable. No from any order or decision
of the zoning adjustment...board of shall be taken unless the
appellant shall have made forapplication rehearing providedas

677:2;in and,RSA when such application made,shall have been
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urged,shall be reliedapplicationforth in theno not setground
forunless the courtby a courton, anyor considerationgiven

specifyto additionalappellantshall allow thegood cause shown
grounds.

a petitionerinterpreted requiringRSA 677:3 ascourtsuperiorThe
infor rehearinga in an applicationfor varianceto all five conditionsraise

ZBA,superiorthe court. Theright of topreserve appealto theorder
itbecause concludedhowever, applicationvariancepetitioner’sdenied the
of the fivethat she met twofailed to demonstratepetitionerthat the
fully everyforthdo not read “shall setfor a variance. Weconditions

isor ofcomplainedit that the decision orderwhich is claimedground upon
in ato raiseplace petitionerto the burden on aor unreasonable”unlawful

by thespecifically deniedconditions that were notto reconsidermotion
ZBA.

reconsider, addressed thecase, in her motion topetitioner,In thethis
itsher variance inthe ZBA deniedspecificallywhichupontwo conditions

Therefore, dismissingin herthe trial court erreddisapproval.notice of
raised in herthe merits of the issues sherefusingand to addressappeal

appeal.
toit error for the courtsuperiorthat wasarguesThe furtherpetitioner

likelyisengineer. Since this issuerespondent’sfrom thetestimonyexclude
remand, it N.H.we here. See Milette v. Retirementto arise on address

(1996).342, 347141N.H.System,
(1996) receive and considerthe court tosuperiorRSA 677:10 enables

anprovisionthe ZBA. This ispreviouslynot beforeadditional evidence
the Lakein the action of board.”evaluating“to the courteffort assist

Bd., 98,N.H. 106-07v. N.H. Wetlands 133Sunapee Protective Assoc.
omitted).(1990) and bracket(quotation

admission ofto determine whetherprerogative“It the trial court’sis
economy. The trial courtjudicialadvance orjusticeevidence wouldfurther

it.”sufficiency of the record beforeis to determine thepositionin the best
(2001) (citationCandia, 430, and146 N.H. 443Webster v. Town of

omitted). it is nottrial court’s decision unlessWe thequotations uphold
v.Peabodyerroneous. Townlegallythe evidence or isbysupported of

(1997).Windham, 488,142 492N.H.
engineeroftestimony the townThe court found that thesuperior

— not the ZBA’s “denialon whether orappealwas irrelevant to the issue
[theto sent back becauseupheld [had be]be orof the variance [could]

unreasonable,” thatand ruledthat it was unlawful orcourt] conclude[d]
anyforsupplementto the record ortestimonythe would not be “received

it, that the trial court’srecord we concludeother On the beforepurpose.”
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to engineer’sdecision exclude the town a sound exercise oftestimony was
discretion.

finallyThe thepetitioner argues applicationthat of the town’s 150-foot
frontage requirement taking.to her constituted an unconstitutionalland

decree,In failingits the found raisesuperior “bycourt that to the[all
rehearing,conditions for a in her for theapplication plaintiffvariance]

effectively concedes that the denial of her variance application proper.was
so,Having done it is to ofdisingenuous argue deprives anythis denial her

thereby resultingeconomic use of the lot in takingunconstitutionala[n]
without just compensation.”

rests,premise rulingBecause we have reversed the which thisupon we
reverse petitioner’sthe dismissal of the takings claim as well.

In oflight our we decline to reachholding, petitioner’sthe other
Laconia, (2002).495,arguments. Appeal City 147 497N.H. Weof of

forremand consistent with thisproceedings opinion.

Reversed and remanded.

Broderick, Nadeau, Duggan, JJ.,Dalianis and concurred.
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