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ofimprisonment parole heightened proofwithout a inrequires standard
however,not,the requireorder to minimize risk of error does us to

interpret Hampshire’s Jeopardy applicableNew Double Clause as here.
Clause,This is principle underlyingbecause a basic the Due Process that

is, to ensure the fundamental of differsadjudicatory proceedings,fairness
from the basic principle underlying the Double Clause.Jeopardy

Clause,New like itsHampshire’s JeopardyDouble federal
counterpart, preventaims to States from making “repeated attempts to

offense,forconvict an individual an himalleged thereby subjecting to
embarrassment, expense, and and him tocompellingordeal live in a
continuing state of andanxiety insecurity, enhancingas well as the

thoughthat even hepossibility may guilty.”innocent be Greenfound v.
States, 184, (1957).United 355 U.S. recognize187-88 While we that we

have found Hampshire’sNew Double Jeopardy provide greaterClause to
protection circumstances,than federal incounterpart see,its certain e.g.,

262, (1978),v. Hogg,State 118 N.H. 266-67 we are not persuaded that we
should interpret the State differentlyConstitution than the Federal
Constitution in this context. We therefore affirm the trial court’s ruling
that double did not Statejeopardy bar the from toattempting prove on
remand that the defendant had been twice convictedpreviously of
aggravated felonious sexual assault.

Any arguments the indefendant raised his notice of but didappeal not
brief are 648, 652(1998).deemed waived. See Mountjoy,State v. 142N.H.

Affirmed.

Nadeau, J., concurred; Perkins, Arnold, JJ.,O’Neill and superior
justices, specially assigned 490:3,court under RSA concurred.
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(Laura Lombardi,T.Philip McLaughlin, attorney general E.B.
attorney, orally),on brief forthe and the State.

defender, Concord,Samdperil,Richard E. assistant of on theappellate
fororally,brief and the defendant.

Broderick, defendant, Pelletier, convictions,J. The Steven hisappeals
J.),a trial infollowing jury (Hampsey,the Court on one count ofSuperior

(1996) (amendedassault,aggravated felonious sexual see RSA 632-A:2
1997,1998,1999), and assault,four counts of felonious sexual see RSA 632-

(1996)(amended 1997).A:3 We affirm.
The supports followingrecord the The hisfacts. defendant and former

wife, Pelletier,Linda met in 1989 and were married monthsthree later.
victim,The daughter previousLinda’s from a with themmarriage, lived as

2000,did their son. Between 1989 and the defendant sexually assaulted the
victim on numerous occasions.

2000,In higha school classmate of the toldvictim her that he had been
physically byabused a family member and that his mother had been
sexually assaulted. over of aSubsequently, days,the course few the victim

two towrote notes the Theclassmate. first indicated that she was togoing
a with life;share secret him about her the second revealed that the

sexuallydefendant had assaulted her. The victim also told her classmate
defendant,the note,that after a herfinding copy her,of first struck

causing to her leg.bruises arm and
The classmate subsequently convinced the victim to talk to a school

guidance counselor about the abuse she had suffered. She then disclosed
the sexual to two guidance counselors,abuse principals, policetwo a officer

a representative children,and from the division youthfor and families
(DCYF). The defendant was arrested and indicted on thirty-two counts of
sexual assault.

By the time of the 2001,defendant’s trial in he was no longer married to
trial,Linda PriorPelletier. to the State filed a motion in limine to

introduce testimony Lindafrom Pelletier that “the woulddefendant often
have massage his back a prelude[her] as to sex” and “oftenthat he asked

for oral sex and liked the[her] standing position.” The State contended
that “such evidence not prior[was] bad act evidence but corroborative of
the practicesdefendant’s sexual and relevant and pursuantadmissible to

RulesHampshire 401,[New of andEvidence] 402 403.” The trial court
granted the State’s despitemotion the objectiondefendant’s that such
evidence would violate the “Husband and Wife underPrivilege” New
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(Rule 504). trial,At Linda PelletierEvidence 504Rule ofHampshire
the while thereferenced sexual acts with defendantthetestified about

at hismassages,the backshe had defendantgiventestified thatvictim
assaults, and of thecharged that threeprior manyto therequest, of

standing.sex with the defendant.involvedoralassaults
Hazard, aDr. Lorraine L.testimony frompresentedThe State also

victimmedicine,in examined thefamilyphysicianboard-certified who
of thesexual At the closeher of the assaults.following disclosures

evidence, twenty-seven theyindictments becausethe trial court dismissed
to the atregard ageof statute with victim’slanguageto track the thefailed

remainingonThe returned thejury guiltythe time of the offense. verdicts
appealfive indictments. This followed.

(1)bythat the trial court erredthe defendant contendsappeal,On
habits, (2) Dr.allowingto about hisallowing testifyhis former'wife sexual

(3)itself,the to heal andabilitythe oftestify hyménHazard to about
the victim’s oftestifythe classmate to about disclosuresallowing victim’s

of the on her arm andoriginthe various sexual assaults and the bruises
leg.

I

andThe that intimate sexual acts between a husbandarguesdefendant
and,inintended to be held confidencewife are communications

Consequently,Rule contendsaccordingly, privilegedare under 504. he
testimonyadmit his former wife’s his sexualregardingthat it was error to

privilege.absent a waiver of the maritalpractices
the topreserved objectionWhile the State concedes that defendant his

groundsLinda on the of maritaltestimonythe admission of Pelletier’s
it he that the acts in questionthat never asserted sexualprivilege, argues

Wilkinson,State, citingthe v.Consequently,“were communicative.” State
(1992),170, 177-78 that is from136N.H. contends the defendant precluded

on that actsarguing- privilegedthe marital sexual wereappeal
disagree.communications. We

In its order the motion Lindagranting concerningState’s in limine
the court cited to andtestimony,Pelletier’s trial Wilkinson observed:

another,determining spouse testify againstIn whether one may
aa court must find violation of marital confidence before it can

violation,To atestimony.exclude a find thespouse’s
confided tosomething bycommunication at issue must be one
wife,other,the and as or not whatsimply specially husband and

other theany personwould be communicated to under same
limited to verbalspecificallycircumstances. While not or written
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communications, the is aimed atprivilege protecting
communications or pass spouses.that betweenconfidences

added; brackets, omitted.)(Emphasis quotations and citations is clearIt
that the trial court considered the intimate sexual acts at issue while
mindful of their possible communicative nature. find thatAccordingly, we
the been preservedissue has for ourproperly review.

The determination of whether the marital Rule 504privilege under
applies intenselyis andfactual rests within the sound discretion the trialof

Bennett, 85,Cook (1871);court. See v. 51 N.H. 92 Key Bank Maine v.of
Latshaw, 665, (1993); Gordon,137 673 703,N.H. State 141v. N.H. 705cf.
(1997)(attorney-client privilege). Rule 504 states:

andHusband wife are for or eachcompetent againstwitnesses
cases, criminal,other in all civil and except that unless otherwise

specifically provided, neither to testifyshall be allowed against
any statement, conversation,the other as to letter or other

communication to the or person,made other to another shallnor
either be any testify anyallowed in case to to inas matter which
the of Courtopinion the would lead to a violation of marital
confidence.

theConsequently, trial court must find a violation of the marital
confidence before it can exclude a spouse’s testimony. Key Bank, 137 N.H.
at violation,672. To find such a the communication at issue must be

confidedsomething by spouse other, wife,one to the as husband and and
not what would be anycommunicated to other theperson under same
circumstances. See At lawful,id. issue here is the private,whether
consensual sexual thepractices between anddefendant his wife were

communications,privileged such theirthat revelation would violate the
marital confidence.

It is well recognized that “communications are not limited to written or
spoken words”; acts may State, 10,also qualify. Hazelwood v. 609 N.E.2d

(Ind. 1993) omitted).15 Ct. App. (quotation

act is a privileged[A]n communication where the act is aas much
act____communication as would be describingthe words the

[A]ny orconversation act performed by the husband which is
relation, i.e.,attributable to the husband-wife that mightwhich

spokennot be or openly publicdone in tending exposeas to
personal andfeelings relationships or tending bringto
embarrassment or discomfiture to the participants if done
outside the theprivacy relation,of marital privileged.is
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(Ga. 1994) (citation,68, quotations,State, App.440 S.E.2d 70 Ct.v.White
820, 821-22omitted); Griffith, 44 N.E.see v.ellipsisandbrackets Griffith

1896) husband’s sexual(Ill. regardingformer wife formerof(deposition
marital privilege).ofpublic policynot underacts admissible

of the defendant’s sexualcase, knowledgeLinda Pelletier’sIn this
them],voluntary participation [invirtue of heracquired by“waspractices

the confidential maritalupona reliance theresulting by participantsfrom
White, byat The sexual identifiedpractices440 S.E.2d 70.relationship.”

“necessarily depended upon presence[her]formerthe defendant’s wife
maythe have acted in the sameSee That defendantparticipation.”and id.

Unitedprivilege.does not waive the maritalpersonmanner with a third
(10th denied,Bahe, 1440, 1443 1997), 523 U.S.v. 128 F.3d Cir. cert.States

(1998). logicthe so wellcompelling public policy1033 We subscribe to and
articulated in Bahe:

the norm in this is that intimateaccepted countryWe believe
areacts between and communication and[husband wife]sex[ual]

love____Ifof we the maritalexpressionan limitimportant
the seeks in theprivilege narrowlycommunications as as [State]

case, thespouse everya could to of maritaltestify aspectinstant
insomething inherentlyThere is offensiverelationship.sexual

that idea.

atId. 1444-45.

few, more andany, importantare if relationships respectedThere
intimate,more andmarriagethan and little confidentialprecious

couple.the sexual of a marriedexpressive private,than consensual conduct
parseTo sexual conduct between a husband and wife to discern where

intrusive,and bebegin unseemly,marital communications end would an
futile we to so. Weultimately Accordingly,and exercise. decline do

lawful,private, activitytherefore hold that consensual asexual between
504.privilegedhusband and wife constitutes communications under Rule

mindful, however, Bahe,We as Tenth in that theare the Circuit was
may,marital for reasons beprivilege public policy, appropriatelyof

limited. As the Bahe court observed:

a It thegenerallyChild abuse is horrendous crime. occurs in
home, is up byand often covered the innocence of small children

againstand threats disclosure. It would be toby unconscionable
permit grounded promotinga on communications ofprivilege

love and to aprevent properlywife]trust and between [husband
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fromoutraged spouse knowledge testifying againstwith the
of such crime.perpetrator a

(citation omitted). agreeId. at 1446 We will notand cloak the sexual
when,activity between a husband and with the marital privilegewife as

here, disclosure would relevant theprovide concerning allegedinformation
a spousessexual abuse of child of one of the is withlivingwho them. Cf
(exceptionRSA 161-F:48 to inprivilege proceedings involvingmarital

abuse and of the 546:22neglect elderly); RSA & RSA 546-A:9 to(exception
inmarital In ofprivilege support proceedings). recognitionour thislight of

exception, the trial court did not in findingerr that Linda Pelletier’s
testimony not thewould violate marital privilege.

II

The defendant next contends bythat the trial court erred Dr.allowing
toHazard about the thetestify ability hymenof to heal heritself because
(1) (2)opinion State,had not been properly bydisclosed the concerned a

(3)matter outside acknowledgedher of expertise,area and did not torise a
threshold trial,level of Atreliability. the State called Dr. Hazard to detail
her examination of the victim following her Dr.disclosures. Hazard
testified that her examination norevealed evidence of thetrauma to
victim’s genitalia and her hymen appearedthat “normal.” Dr. alsoHazard

hymentestified that the the toabilityhas heal itself like other tissues.
The defendant contends that this testimony was particularly prejudicial

it providedbecause an explanation for how the genitalia of a sixteen-year-­
female,old who had been sexually assaulted in the allegedmanner theby

victim, could show no evidence of trauma. weGenerally, accord
considerable deference to trial evidentiarya court’s onlyand willrulings

theyintervene when demonstrate an ofunsustainable exercise discretion.
Dahood, 723, (2002).See State v. 148 N.H. 725-26 Unless a party

establishes that a ruling clearlysuch was untenable or unreasonable to the
prejudice case,of his it will not Jordan,be disturbed. StateSee v. N.H.148

(2002).115, 117
The defendant first argues that Dr. specific opinionHazard’s concerning

the hymen’s ability to State,heal itself had not been disclosed the asby
98(A)(2)©.required by Superior states,Court Rule This rule in pertinent

part:

state provide[T]he shall the defendant with ... statements of
witnesses; reports examinations,results or of physical or mental
scientific experiments,tests or or any reportsother or

experts,statements of as well a ofsummary expert’sas each
qualifications.
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98(H) are under aprovides partiesRule further thatSuperior Court
discovery responsesto as additional“continuing obligation” supplement

previously providedor if a learns thatgenerated partymaterials are
misleading.”inaccurate ordiscovery “incomplete,is

he did have notice that Dr. Hazard hadThe defendant thatconcedes
testify her that theregarding findings,wouldexamined the victim and

hadreport,examination that she beenDr. Hazard’sState disclosedhad.
that“pre-triala that he had notice [Dr.]available for anddeposition,made

avictim]and that hadtestify anatomy [thewould about femaleHazard
thethat the State providedThe record also showshymen.”normal
herDr. to summarizewith Hazard’s curriculum vitaedefendant

that, inDr. Hazard testifiedDuring herqualifications. deposition,
yearsnine or after the child wasa female child some tenexamining

victim,byin the she wouldthe manner describedsexually assaulted
trauma, itexpectedevidence of as shelikely” anythan not find“[m]ore

healing includefurther testified that such would“would have healed.” She
was “intact” no transections orhymenand the victim’s with“tears” that

inConsequently, we find no meritcuts, irregularities.clefts ordisruptions,
that Hazardanticipated [Dr.]the claim that “he could not havedefendant’s
to Weabilitythe heal itself.”opinion hymen’swould offer a medical about

to a of Superiorerror in the trial court’s failure find violation Courtfind no
Rule 98.

theconcerningDr. Hazard’sargues opinionnext thatThe defendant
her acknowledgedheal a matterhymen’s ability to itself involved outside

the did show “whathe asserts that State notexpertise. Specifically,area of
thatexpertise” possessedother Dr. Hazardknowledge, training or

making “anycan itself’ withouther that the heal“qualified opine hymento
Wetexts, subject.”or on thisto studies other authoritiesreference

disagree.
onlyof expert qualificationdeterminationWe will reverse a trial court’s

Valleyexercise of discretion. Bakerit results from an unsustainablewhen
(2002). trial,609, At Dr. Hazard148 N.H. 612Lumber v. Ingersoll-Rand,

familya in medicinephysicianthat had board-certifiedtestified she been
1987, Societyof Professionalshe was a member the Americansince that

Children, Hampshireshe to a network of Newbelongedfor thatAbused
evaluations, she waschild abuse and thatphysicians providewho

(CPC) in Rapids,at Child Protection Center Cedartrained thespecifically
Further, she that she hadIowa, testifiedto detect child sexual abuse.
Iowa, for sheCity, years,in three whereworked at the CPC Sioux

abuse,to sexualinvestigate allegedhundred childrenexamined several
child sexual abuse.ongoingand had received education about
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may subjectWhile the court rule that certain of inquirytrial a
doctor,...a of as berequires given profession,that member a a

called, usually a in a within aspecialist particular branch
profession required. Although degreewill not be a medical does

automatically qualify give opinion everynot a witness to an on
conceivable medical neither the ofquestion, does lack

in fieldspecialization particular automaticallya medical
Ana doctor from as an in that field.disqualify testifying expert

individual witness’s must be on aqualifications determined case-
basis,by-case pernot of se rule of orby application a exclusion

inclusion. The trial make a tojudge cannot determination as
theadmissibility investigating particularwithout the competence

proffered would to willexpert bring Onlybear on the issues. then
judgethe be able to Hampshire][Newdecide whether the test of

— —Rule 702 to trier[of Evidence] assistance the of fact has
been satisfied.

308, (1993)v. Briley, brackets,Mankoski 137 N.H. 312-13 (quotations,
omitted).ellipses and citations

case,In this backgroundDr. Hazard’s extensive as a physician
providing medical evaluations to detect and investigate child sexual abuse
was sufficient to herqualify to offer an on theopinion hymen’s toability

itself,heal her ofdespite specializationlack in the of gynecology.field See
Valley,Baker 148 atN.H. 613. The defendant was afforded the

opportunity to regardingcross-examine Dr. Hazard the ofvalidity her
andopinion the of her experience.relevance We find no unsustainable

exercise of indiscretion the trial court’s decision to allow Dr. Hazard’s
challenged testimony.

Finally, the arguesdefendant that Dr. opinion testimonyHazard’s “did
risenot to the reliabilitythreshold level of to be admissible” under New

(Rule 702)Hampshire Rule of Evidence 702 v.and Daubert Merrell Dow
Pharmaceuticals, Inc., (1993).509 U.S. 579 The trial judge found that Dr.
Hazard was qualified to render a ofopinion “byreliable virtue her
credentials” and that the nature of her opinion testimony requiredid not a

hearing.Daubert We agree.
We areview trial court’s of reliabilitydetermination underexpert Rule

702 for an unsustainable exercise of Valley,discretion. Baker 148 N.H. at
612. Rule 702 states:

scientific, technical,If or specialized knowledgeother will assist
the trier of tofact understand the evidence or to factdetermine a

issue,in skill,a qualified expertwitness as an by knowledge,
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education, inmay testify thereto the formtraining, orexperience,
of an or otherwise.opinion

to threshold level oftestimony must rise aexpertWe have stated that
In we theValley, appliedId. at 613. Bakerto be admissible.reliability

of to Ruleconcerning reliability expert testimonytheDaubert standards
and702 observed:

theDaubert] is[underfocus for the trial courtproperThe
or The trialmethodology technique.ofreliability expert’sthe

aensuring methodology’sonly gatekeeper,as acourt functions
to thethe fact-finder determinereliability permittingbefore

Thus,testimony.expert’sto be afforded ancredibilityandweight
expertthis hadparticularwhetherthe trial court must decide

decidingto injurorsassist thespecialized knowledgesufficient
the issues in the case.particular

omitted).(citations stated,We also however:and quotationId. at 616

does not arequireof Daubertemphasize adoptionWe that our
hearing every involvingin casepre-trialconduct atrial court to

anThe decision to hold suchtestimony]disputed expert
the trial court’s sound discretion.evidentiary hearing rests within

taken forreliability properlyistestimony’sIn cases where the
court sufficient tobefore the isgranted, or where the information

determination, trial need not andthe courtreliabilityreach a
evidentiary hearings,Pre-trialhearing.not anshould conduct

complexless or more casesthus, limited to the usualshould be
expert’s reliability arises.for thequestioningcausewhere

(citations omitted).quotationsId. at 617 and

physicianas aupon backgroundDr. Hazard’s extensiveBased
investigatingfor and childdetectingchild abuse evaluationsproviding

cases, no exercise ofin of we find unsustainableabuse hundredssexual
reliabilityof or itsthe determinationin either trial court’sdiscretion

hearing.not to conduct a Daubertdecision

Ill

by allowingthe erred thenext that trial courtarguesThe defendant
allegedthe disclosures of thetestifyto about victim’svictim’s classmate

leg. arguesto Heof bruises her arm andthe cause thesexual assaults and
hearsayof was andthe content the victim’s notesthe abouttestimonythat

was whoperson physicallythe[the defendant]offered “to thatprovewas
testimonythat the aboutfurther assertsassaulted Hesexually [her].”and
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the to the cause of her hearsayvictim’s statements as bruises was “and
any legitimatenot purpose.”solicited for[was]

“ statement,is a other than‘Hearsay’ byone made the declarant while
...,the ...testifying proveat trial offered to the truth of the matter

801(c). inadmissible,N.H. Ev. aasserted.” R. Such statement is not
however, it for purposeswhen is offered other than its truth. v.See State

(1992).490,136Enterprises,W.J.T. N.H. 493 That determination is an
court, id.,of forissue fact the trial see and we will not reverse its

discretion,evidentiary ruling absent an unsustainable exercise of v.State
477, (1999);Young, Lambert,144 N.H. 482 295,see State v. 147 N.H. 296

(2001) standard).(explaining “unsustainable exercise of discretion”

It is clear the record thatfrom the State offered the challenged
testimony content ofabout the the victim’s notes to explain how she had
disclosed the information her whyto classmate and she felt comfortable

so. It is also clear trialdoing that the court overruled the defendant’s
theobjections to testimony specifically on that basis. As the testimony

about the victim’s out-of-court statements was not admitted in evidence to
prove her,that the defendant physically sexuallyhad and assaulted it was
not hearsay.inadmissible We note that the defendant requestmade no for
a limiting instruction. See W.J.T. Enterprises, 136N.H. at 494.

The objecteddefendant also to the testimonyclassmate’s that the victim
her,told him the defendant had struck causing the bruises on her arm and

leg. The State countered that the testimony was offered aas “prior
consistent statement” and brief,the trial court itadmitted as such. In his
the defendant itcontends that was from“unclear the record why the trial
judge admitted [the] out-of-court statements” as prior consistent
statements. The agreesState that the trial court “did not clearly state the
grounds on which it overruled the hearsaydefendant’s objection.”

The defendant makes two alternative arguments as to why the trial
First,erred injudge admitting the testimony. he concedes a “priorthat

consistent maystatement be admissible for the non-substantive use of
a witness’rehabilitating credibility,” but contends “it should coupledbe

unambiguouswith an limiting byinstruction judgethe trial to toexplain
limited,the jury the purposerehabilitative of the testimony.” He argues

that the trial court “did not meet obligationits of informing jurythe of the
limited,hearsay’s rehabilitative purpose.”

We theagree instruction,that trial court did not issue a limiting but
the record is theclear that defendant neither asked for such an
instruction, nor objected to the trial to such,court’s failure one.give As he
cannot now ofcomplain Simonds, 203, (1991);error. v.State 135 N.H. 207

Scovill, 409, (1999).see State v. 144N.H. 413
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that “when a consistent statementSecond, priorcontendsthe defendant
as undercontemplatedfabricationa of recentchargeis to rebutadmitted

“requiredsubstantively” and the State is801(d)(1)(B),it is admittedRule
findings,the trial court must makeshowing, andto make an affirmative

to into being.”a motive fabricate camewas made beforethat the statement
forrequisite findingsnot the suchtrial did makejudgethat thearguesHe

admission.

findings,trial to make suchthat the court failedAlthough agreewe
testimony, nor itof the doesthe admissionprecludedthat failure neither

not if the144 N.H. at 482. We need decideYoung,Seereversal.require
the victim’s bruisestestimony regardingto admit thetrial court intended

if the priorthat even admission ofor not. The State contendssubstantively
error, agree.Weit was harmless.statement wasconsistent

harmless,an error isprovingof thatThe State bears the burden
doubt that thebeyond a reasonableby proofa burden satisfied

not the verdict. Inevidence did affecterroneously admitted
burden, thehas met its we considerwhether the Statedeciding

trial. alsoat Wepresentedof alternative evidencestrength the
evidence, includingof the inadmissibleconsider the character
inconsequential inevidence was cumulative orwhether the

to evidence.relation the State’s

omitted).(1999)399, The(quotation401-02v. 143 N.H.Hodgdon,State
that had toldof two statements the victimconsisteddisputed testimony

arm,on her and aher had caused the bruisesstepfatherclassmate thather
her, oncausing the bruisestepfatherher had kickedstatement thatsingle

directlyor linked“lengthy, comprehensive,notleg. testimonyher wasThe
theof the defendant” onguiltof the or innocenceto a determination

(1997)149, 159Hennessey,v. 142 N.H.assault. Statecharges of sexual
omitted). addition, testimony at issue wasIn theand brackets(quotations

of hertestimony the causeconcerningvictim’s previouscumulative of the
(2000).Martin, 313, Further, theN.H. Statev. 145 315bruising. See State

victim’s bruisestestimony concerning thenot refer to the classmate’sdid
159. we areHennessey, Accordingly,142 N.H. atin Seeclosing argument.

doubt, of thisthe admissiona reasonable thatpersuaded, beyond
not affect the verdict.testimony at trial did

Affirmed.

Duggan,C.J., Nadeau, JJ., concurred.Brock, andand Dalianis.


