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Finally, majoritythe states that the court anprobate used incorrect
inlegal standard whether the had met itsevaluating petitioner burden of
willproof likely destroyed.that the was more lost rather than See In re

Fuller, 132, (1979). IEstate 119 N.H. 135 think that the hasmajorityof
the court’s decision too I believeparsed probate finely. languagethe of the
order, majority,court’s cited the anby merelyis observation that the

petitioner other,was not able to one thewayestablish or what had become
of the I do1994 will. not believe a test” was Since“wrong applied. it was

petitioner’sthe burden to establish that the will was likelymore lost rather
than thedestroyed, merelycourt noted it hadthat not been able to meet

burden, directly sum,its or through inference. In it could not account for
the will’snon-production.
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(KarenPhilip McLaughlin,T. attorney general Huntress,E. attorney,
the brief orally),on and for the State.

Rothstein,David M. chiefdeputy appellate defender, Concord,of by
brief and fororally, the defendant.

Brock, defendant,C.J. The McLellan,Ronald was convicted of
aggravated assault,felonious sexual 632-A:2, (1996),see I(j)(l)RSA and
four counts (1996).of misdemeanor assault,sexual see RSA 632-A:4 He
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that thesentencing hearingat his initialthe trial court foundargues that
two priora doubt that he hadreasonableprove beyondhad failed toState

this findingand thatsexual assault convictionsaggravated felonious
Wean enhanced sentence on remand.seekingfromStateprecluded the.

affirm.
was convicted afterdispute.in The defendantrelevant facts are notThe

J.).(Dalianis, At thesentencing hearing,thetrial in Courtjury Superiora
of Ronald A.priorof convictionscopiesintroduced certifiedState

convictions, well asasprioras evidence of the defendant’sMcLellan
case. Thepresentthe cases and thereports priorfrom bothprobation

of on thethe convictionsallegations priormoved to strikedefendant
beyondto a reasonableprove,insufficientthat the evidence wasgrounds

had been convictedhe the Ronald A McLellan whodoubt, that was same
motion, sentencingthenoting judgeThe his thatcourt deniedpreviously.

at thejury, sentencing,as the and thatby“is the same burden”not bound
Thesufficiency probability.”“as a of or courtis evaluated matterevidence

then thatconcluded

I to that it’spresented suggestsinformation had meall the
—McLellan, 1943 30thof 1943 inA. in June of JuneRonald bom

here and thereliving variouslyNewConway, Hampshire,North
judicialI can’t take noticeAthoughthe of his life.over course

inRonald on thatthere was no other McLellan bom townthat
date, say probabilitiesI it that the favor thatthink is fair to

the and thepersonto find that it’s samepreparednotion so I’m
sufficient for forward.movingconvictions are

sentence, topursuantthe defendant’s RSAThe trial court then enhanced
(1996), that defendant’s632-A:10-a, upon findingIII based its the

third,his and sentencedsexual assault conviction wasaggravated felonious
in prison parole.him to life without

sentence,and inarguing,his convictions hisappealedThe defendant
ofwrong proofcourt the standardappliedthat the trial hadpertinent part,

sentencingfordetermining he had two convictionspriorin whether
(2001).McLellan, 108, held thatSee 146 N.H. 110 Wepurposes. State v.

Hampshire requiresClause the New Constitution“the Due Process of
to enhance aa doubt of convictions usedproof beyond priorreasonable

paroleto under theimprisonmentsentence life withoutdefendant’s
632-A:10-a,III,” sentence, andvacated the defendant’sof RSAprovisions

at 114-15.for under the standard. Id.resentencing appropriateremanded
tothe had failedargumentWe not the defendant’s that Statedid reach

heprove previouslyevidence to that had been twicepresent sufficient
assault. at 115.aggravatedof felonious sexual Id.convicted



remand,On the fromdefendant moved to bar the State offering
arguedevidence of convictions. He that the trial at the initialprior court

sentencing hearing effectivelyhad found that the not theproveState did
Therefore,beyondconvictions a reasonable doubt. doubleprior jeopardy

collateral estoppel precluded attemptingand the State from toprinciples
on remand that he had been ofprove previouslytwice convicted

J.)aggravated felonious sexual The Trial Court (Groff,assault. denied the
motion,defendant’s stating:

This ais not case where the court found that the evidence in this
theycase was insufficient. What found was that judge][the trial

erred by applying wrong proof____Furthermore,the standard of
there absolutelyis no double involved here collateraljeopardy or
estoppel issue or issue I canany other of law think about that
prevents the Court doingfrom what the CourtSupreme has

us____Justasked anylike in other wherecase some error of law
is made and the gets rightdefendant the to have matterthe

not a ofquestionreheard. It’s double jeopardy.

courtThe also found that

judge] say[the trial didn’t aboutanything whether there’s
sufficient beyondevidence to show a reasonable doubt or not. She
just found all I dosimply gotta by preponderanceis find a of the
evidence. I think the evidence here is sufficient. There’s nowhere
in that transcript that indicates in any way that somehow she
determined or found it satisfy beyondthat didn’t a reasonable
doubt.

The trial court then allowed the State to introduce andwitnesses evidence
itthat had not presented at the initial sentencing hearing. The court found

that the State aproved beyond reasonable doubt that the defendant had
twicebeen ofpreviously convicted aggravated felonious assaultsexual and

sentenced him to serve the mandatory sentence of life imprisonment
without parole.

On appeal, the defendant thatargues the Double Jeopardy Clause of the
New Hampshire precludedConstitution the State from seeking an
enhanced sentence on remand because the trial atcourt the initial
sentencing hearing found thethat State beyondhad failed to prove a
reasonable doubt that the defendant had two prior aggravated felonious
sexual assault convictions. The defendant to prevailconcedes that on

(1)heappeal, must establish: that the trial court at the first sentencing
hearing found that the State not provenhad the prior beyondconvictions a

doubt; (2)reasonable and the Hampshirethat New Constitution’s Double
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lifea sentence ofseekingthe State fromJeopardy Clause bars
imprisonment parole.without

atthat the trial court the firstdecidingwithoutWe will assume
proven priorthat had not thehearing found the Statesentencing

doubt, whether the Newa and considerbeyondconvictions reasonable
the State fromJeopardyDouble Clause barsHampshire Constitution’s

Because issueparole.of without thisseeking imprisonmenta lifesentence
law, the matter novo.a of we will review deconstitutionalposes question

(1999).Furthermore,Paulsen, 447, theN.H. 449 becauseSee State v. 148
I, 16 of Newsolely on Part Article theargument restsdefendant’s

in aConstitution, analysis,will not federalengage separateweHampshire
under the Stateauthority analysisas an aid to ourbut will cite federal

635, 636(2001).Landry,See State 146N.H.Constitution. v.

thatI, providesNew ConstitutionHampshireArticle 16 of thePart
tried, the crimeacquittal,an for samesubject“no shall be liable to be after

Thus, the State from a secondjeopardy pursuingdouble barsor offense.”
in achargedthe same conduct or eventsstemming fromprosecution

the v.chargesif the constitute same offense. Stateprevious prosecution
(2000).Nickles, 673, 676-77 prove anyIf the State fails to element144N.H.

doubt, barsJeopardyan a reasonable the Double Clausebeyondof offense
Moses,v. 128 N.H.the element. Stateattempt provea successive to Cf.

(it617, (1986) tojeopardy protection prosecute620 is a of doubleviolation
one).or for a lesseracquittala offense after a convictiongreaterfor

used for of sentenceHowever, solely purposesprior convictions
underlyingnot elements of thegenerallyenhancement are considered

States, 224,v. 523 U.S. 228-48offense. See Almendarez-Torres United
226, (2002);McLellan,(1998); LeBaron, 146State 148 N.H. 231see also v.

N.H. at 113.
New Constitution’sHampshireWe not decided whether thehave

the State fails to submit sufficientappliesDouble Clause whenJeopardy
However, the United Statessentencing.of conviction atproof priora

721, (1998),v. 524 U.S. 734 thatMonge California,Court held inSupreme
not precludeDouble Clause “doesJeopardythe Federal Constitution’s

sentencingin the noncapitalretrial prior allegationon a conviction
context.”

a Underfelony drugThe in was convicted of offense.Mongedefendant
law, felonyone serious convictionpriora defendant who hasCalifornia

the sentencingthe Id. at 724. Atprisonreceives double normal sentence.
conviction, trialpriorevidence of a and thehearing, the State introduced

an term Id. atimprisonment.court the to extended ofsentenced defendant
725.
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On appeal, the State conceded that the sentencing hearing record did
not a of thesupport finding prior doubt,conviction abeyond reasonable
but a newrequested sentencing hearing. Id. at 725. The California Court
of Appeal determined that forremand another sentence enhancement
proceeding would violate double jeopardy principles, but the California
Supreme reversed,Court finding double jeopardy principles inapplicable.
Id. at 726.

The United States Supreme Court affirmed the Itdecision. first noted
that it had “[historically ... found double jeopardy protections
inapplicable to sentencing proceedings because the determinations at issue
do not place a defendant in jeopardy for an offense.” Id. at 728 (quotation

omitted).and citation The Court also noted that enhanced“[a]n sentence
onimposed persistenta offender ... is not to be viewed as either a new
orjeopardy additional forpenalty the earlier crimes but as a stiffened

penalty crime,for the latest which is considered to be an aggravated
offense because a repetitive omitted).one.” (quotationsId. The Court
rejected the argumentdissent’s that recidivism enhancement necessarily

offense,constitutes an element of the and held that the sentencing
determination at issue in Monge placedid not the defendant in jeopardy
for an Thus,“offense.” Id. at 728-29. because habitual offender statutes do
not define separate offense,a or even a separate element of an underlying
offense with which the defendant is charged, the Federal Constitution’s
double jeopardy protections do not apply.

We find this reasoning persuasive in interpreting New Hampshire’s
Double Jeopardy Clause. Like its federal counterpart, New Hampshire’s
Double Jeopardy Clause bars the State from trying someone twice for the

CONST, CONST,same Compare U.S. I,amend. V with N.H. pt. art.offense.
16. The sentence enhancement case,statute at issue in this RSA 632-A:10-
a, III, requires a court that has found that a defendant has been previously
convicted of two or aggravatedmore felonious sexual assault offenses to
sentence the defendant to life imprisonment without the possibility of
parole. Like the habitual offender statute at issue in Monge, the statute
does not define separatea offense or even a separate element of the
underlying offense of aggravated felonious sexual Rather,assault. it is a
harsher penalty for the crimeunderlying that is considered an aggravated
offense because it was repetitive. Smith,See 1, (1999)State v. 144 N.H. 5
(potential sentence enhancement priorbased on convictions is
“punishment recidivism”).for the defendant’s Thus, the sentencing
determination at issue in this case did not theput defendant in jeopardy
for an offense.

The arguesdefendant Monge should not inapply this case because of
the relative lack of severity of Monge’s sentence enhancement compared to



242

that our Duewe have concludedHe asserts that becausedefendant’s.the
sentencinginprotectionsproceduralmandates certainProcess Clause

seeparole,withoutimprisonmentfaces lifea defendantwhereproceedings
Jeopardy-the Double114, interpretMcLellan, at we should146 N.H.

in this case.defendant protectionto theprovideClause
that the casepresentassertsthe defendantargument,In of hissupport

Missouri, 451 U.S. 430v.Bullingtonthan it is likeMongeis likeless
Court held that whereStates(1981). Supremethe UnitedBullington,In

followingcapital punishmentagainst imposingdecidedjury hadoriginalan
the State fromdouble barredjeopardysentencing procedure,trial-typea

451 U.S. at 437-46.Bullington,retrial. Seeat apenaltythe deathseeking
thatstatinginholding Bullington,itsthe Court clarifiedIn Monge,
thatthe rulegeneraltoexception”a “narrowestablishedBullington

context,sentencingin theapplicationhave nojeopardy principlesdouble
to cases. Seeholding capitalBullington’slimitedexplicitlyand the Court

Court, onturnedAccording Bullingtonto theU.S. at 730-34.Monge, 524
severitytheat issue andsentencing proceedingscapitaltrial-likeboth the

the atseverity penaltythe ofRegardingat 733.at stake. Id.penaltyof the
stake, stated:the Court

thein wasreasoning [Bullington]ourcomponent ofcritical[A]
trial iscapitalof apenalty phasecontext. Thesentencingcapital
and toof a offenseparticularthe gravityundertaken to assess
it is inpunishment;the ultimateit warrantsdetermine whether

innocence ofguiltthe trial on ora continuation ofmany respects
murder____Because in bothpenalty uniquethe death iscapital

an acute need forrecognizedwe havefinality,and itsseverityits
sentencing proceedings.capitalinreliability

omitted).and citation(quotationU.S. at 731-32524Monge,
thedefendant, compelsin McLellanour decisionto theAccording

protectiondouble jeopardyis entitled tothat the defendantconclusion
ofbecause, a sentencepenalty,like the deathunder our State Constitution

as to warrant doubleis so severeparolewithoutlife imprisonment
the Due Process ClauseMcLellan, we held thatInjeopardy protection.

at the sentencea reasonable doubtbeyondto provethe Staterequired
two convictions.priorthe defendant hadthatproceedingenhancement

thereasoned, considering privateinMcLellan, 115. We146 N.H. at
forconvictionspriortostake, proof appliedthat the standard ofinterest at

because,liberty”affect the defendant’s“dramaticallysentencing might
withoutlifepenalty, imprisonmentthe deaththe ofexception“[w]ith

Id. atin this State.”may imposedthat bepenaltythe most severeisparole
lifesentence ofof thegravity potentialthat the114. Our conclusion
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ofimprisonment parole heightened proofwithout a inrequires standard
however,not,the requireorder to minimize risk of error does us to

interpret Hampshire’s Jeopardy applicableNew Double Clause as here.
Clause,This is principle underlyingbecause a basic the Due Process that

is, to ensure the fundamental of differsadjudicatory proceedings,fairness
from the basic principle underlying the Double Clause.Jeopardy

Clause,New like itsHampshire’s JeopardyDouble federal
counterpart, preventaims to States from making “repeated attempts to

offense,forconvict an individual an himalleged thereby subjecting to
embarrassment, expense, and and him tocompellingordeal live in a
continuing state of andanxiety insecurity, enhancingas well as the

thoughthat even hepossibility may guilty.”innocent be Greenfound v.
States, 184, (1957).United 355 U.S. recognize187-88 While we that we

have found Hampshire’sNew Double Jeopardy provide greaterClause to
protection circumstances,than federal incounterpart see,its certain e.g.,

262, (1978),v. Hogg,State 118 N.H. 266-67 we are not persuaded that we
should interpret the State differentlyConstitution than the Federal
Constitution in this context. We therefore affirm the trial court’s ruling
that double did not Statejeopardy bar the from toattempting prove on
remand that the defendant had been twice convictedpreviously of
aggravated felonious sexual assault.

Any arguments the indefendant raised his notice of but didappeal not
brief are 648, 652(1998).deemed waived. See Mountjoy,State v. 142N.H.

Affirmed.

Nadeau, J., concurred; Perkins, Arnold, JJ.,O’Neill and superior
justices, specially assigned 490:3,court under RSA concurred.
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