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secretary registerof state cannot a name is to or likelythat similar to be
with aconfused name reserved under RSA 401:16.

Here, the itsrespondent reserved trade name with the insurance
13, 1998,commissioner on August grantedand was exclusive inuse the

18, 1998, 16,from August throughname November 1998. The petitioner
traderegistered 4,1998.his name with the ofsecretary state on November
petitioner’s attemptBecause the at registration occurred during the

use,respondent’s of exclusive weperiod hold that the ofsecretary state’s
allowance of the petitioner’s registration Thus,name was void. the

therespondent righthas to use the trade name “Concord Heritage Life
Insurance Company.”

lightIn of the inconsistencies in the plain of the statuteslanguage
above, 349:1,discussed we invite legislaturethe to clarify byRSA III

providing explicit protection for names reserved under RSA 401:16. Of
course, if legislaturethe disagrees with our of statutoryconstruction its
scheme, it is free to amend the statutes as it sees fit.

case,the dispositionGiven of this we need not theconsider respondent’s
argument that the trial court erred by failing to consider evidence
addressing administrative practices by secretarythe of state when
registering trade names.

Reversed and remanded.

Duggan, JJ.,Nadeau and concurred.
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Fuller, seniorMcLaughlin, general (Stephen D.attorneyT.Philip
fororally),the and the State.general, on briefattorneyassistant

Concord,defender, byofRothstein, appellatechiefdeputyM.David
for the defendant.orally,brief and

Nowlin,defendant, of threeRichard was convictedDuggan, TheJ.
632~A:2, onlyI. Thesexual assault. RSAfeloniousaggravatedcounts of

J.)(McGuire, erred when itCourtSuperioris whether theappealissue on
of consent from theargueto an inferencerequestdefendant’sdenied the

We affirm.of dress.victim’smanner
Thetrial defendantby testimony.thefollowing supportedThe facts are

ended,relationship theythehighin school. Afterthe victim datedand
apartment.had sex at the victim’s Onand sometimesremained friends

while she wasriding bicyclethe defendant his18,1999, the victim sawMay
him to come to herto him that she wantedsignaleda Sheon bus.

after work.apartment
evening,to her after work thatapartmentreturnedThe victim

underwear, started to cookshowered, but no and hadon aput night-shirt
her alegs quiltShe had covered withthe defendant arrived.dinner when

The victim told thetalked, playedtelevision and cards.they watchedwhile
told her that he was engaged.a and heboyfriendthat she haddefendant

cheek.the victim kissed him on hisgame,a cardAfter the defendant won
television, the butLater, the defendant kissed victimas watchedthey

television,continued thethey watchinghim Aspushed away.she
him toneck shoulders. The victim toldbegan kissing her anddefendant

floor andthen slid the victim onto theand he did. The defendantstop
stop.toThe victim told the defendantkissing repeatedlyher.continued
quiltoff and the outnight-shirtthe victim’s forcedpulledThe defendant

When he the victim tocunnilingus.He toldperformedof her hands.
and hadpantsrefused. He then removed hispants,remove his she

said,heprotest. “[0]hher continued to Afterwardintercourse with as she
not to tell theGod, The told the victimwhat have I done?” defendantmy

the incident.reportthat she wouldbut the victim insistedpolice,
went theapartment apartmentthe victim’s and toThe defendant left

hewhydefendant waswith his fiancee. She asked thethat he shared
fear, Heworst forced sex.”responded, “Mydefendantvisibly upset. The

towith the victim because she refusedthat he became frustratedexplained
to to the victim’sgoThe asked his fiancéepants.undo his defendant
to the police.to her not to the incidentpersuade reportapartment

observed thatapartment,at the victim’s sheWhen the fiancée arrived
had her.rapedsaid that the defendantupset.the victim was The victim

left, and her that thethe victim called a friend toldAfter the fiancée
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Sherapeddefendant had her. then went to the Concord Police station and
was interviewed Officer John Thomas.by

Thomas,talking withAfter Officer the victim went to Concord Hospital
for an examination telephonedwhile Officer Thomas the defendant. The
defendant to Thomas headmitted that heard the victim “no” butsay

kiss,tocontinued fondle and have intercourse with her. He thatexplained
he apologized afterwards because werethey upset.both

trial,At the defendant testified that he and the victim had previously
manyhad intercourse times and that nevershe had before indicated a lack

incident,torespectof consent. With this the defendant testified that he
was unable to remember what Thehappened. jury returned a guilty

on three aggravatedverdict counts of felonious sexual assault.
trial,Before the defendant ahad filed motion in limine to admit the

victim’s manner of dress. The sought arguedefendant also to an inference
of consent from her manner of superiordress. The court thegranted
motion to admit the victim’s manner of dress because the State intended to
introduce evidence of her ofmanner dress to show the abilitydefendant’s

court, however,to undress her. The denied the requestdefendant’s to
argue ofan inference consent. The court indicated that the defendant
could renew his motion testimonyshould the make it fundamentally unfair
for him not to be to argueable an inference of consent.

The defendant argues that the superior court himimproperly denied the
toopportunity argue an inference of consent based theupon victim’s

manner of dress. We disagree.
“(t)heThe “rape providesshield statute” that victim’s manner of dress

at the oftime the sexual assault shall not be admitted as evidence in any
prosecution under this tochapter 632-A:6,infer consent.” RSA Ill-a

2002). (CertainIn(Supp. Opinion the Justices Evidence in Sexualof
Cases), 22, (1995), 301,Assault 140 N.H. 26 we reviewed HB which became

paragraph 632-A:6,Ill-a of RSA and 632-A:6,we concluded that RSA III-
a does not violate a defendant’s rightconstitutional to allpresent proofs

maythat be favorable to him abecause victim’s ofmanner has nodress
relevancy on the issue of consent. 632-A:6,We held that RSA IH-a does
not violate a processdefendant’s due rights because it is anot blanket
exclusion of relevant 27;manner of dress evidence. Id. at State v.cf.
MacRae, 106, (1996).141 N.H. 111 We said that while “the probative value

aof victim’s of permanner dress se to imply consent to sexual isactivity
demonstrable,”not process may requiredue admission of such evidence in

some cases. 140Opinion, N.H. at 27.
Opinion the Justices was necessarily qualified because it could notof

“anticipate every possible patternfact maythat arise.” Id. We were
unwilling “to categorically rule out the possibility bemaythat there
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withof dress is so interrelatedin which the mannersituations
it evidencevictim that could provideconduct of thecontemporaneous

afford therequiredId. thus that the courtthe defense.” Wehelpful to
thatto demonstrate dueopportunitymove for the“rightdefendant the to

themanner-of-dress evidence becauseadmission ofprocess requires
caseparticularin the context of theof the evidenceprobative value

to mislead andtendencyand itsits to the victimoutweighs prejudice
Id.jury.”confuse the

hearing,theHere, during pre-trialhad the opportunity,the defendant
theoutweighed prejudicethe tothe valueprobativeto demonstrate that

ofsuperiorthe court’s exercisedetermine whethervictim. We must
from an inference of consentarguingthe defendantprecludingdiscretion

it or unreasonable to theclearlywas untenableunsustainable becausewas
(2002).583,147 589Spaulding,his State v. N.H.prejudice of case. See

(Ark. 1979),State, in581 S.W.2d 549The Brown v.upondefendant relies
may,of in the“a manner dressargumentof his that woman’ssupport

and non-verbalparties, language,between therelationshipof thecontext
communication, argues jurythat “because theof consent.” Heprobativebe

t-shirt,aonlyexamination that she worein direct[the victim’s]learned
the and thecomprised relationshipthe events thatand learned about other

was low.” The defendanttoevening, potential prejudice [the victim]the for
introduced evidence of her mannerthat the Statearguesfurther because

occurred, he be to countermust allowedof dress to show how the assault
with his own explanation.

however, standarddo not meet thearguments,defendant’sThe
Justices; i.e., the has not shownthe defendantinsuggested Opinion of

so interrelated with hervictim’s of dress wasthat the manner
helpfulmanner of dress was “evidenceconduct that hercontemporaneous

once, thekissingfrom the defendant on the cheekthe defense.” Asideto
a of Sheclearlyconduct indicated lack consent.victim’s contemporaneous

Inand told him tounequivocally stop.rebuffed his advancesphysically
incident, to fiancée that hefact, defendant admitted hisafter the thejust

not his andpantsthe victim when she would undobecame frustrated with
He admitted to theprotests.the victim herdespitehad intercourse with

once____[H]e a‘no’ for briefsay stopped“hepolice victim]that heard [the
facts, innothingGivento have sex with her.” thesemoment but continued

her manner of dress probativeconduct madecontemporaneousthe victim’s
ofon the issue consent.

Affirmed.
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Brock, C.J., Dalianis, JJ., concurred; Broderick,and Nadeau and
J., concurred specially.

Broderick, J., specially. I inconcurring byconcur the result reached
Imajoritythe in this case. write separately because I with thedisagree

(Certainmajority’s ofreading Opinion the Justices Evidence in Sexualof
Cases), (1995),Assault 140 N.H. 22 and because the defendant specifically

that werequested clarify holdingrevisit and our in Opinion.that
It is fromclear the inlanguage Opinion the Justices that we didof

believe HB 301 a ofproposed blanket exclusion manner-of-dress evidence
on the issue of in prosecutions.consent sexual assault inSpecifically,

to theresponse questionSenate’s first whether ofenactment HB 301
would be improper mightbecause it result in anpreempting accused’s

toright produce proofs may I,all inthat be favorable violation of Part
Constitution,ofArticle 15 the State negativewe answered in the and

stated:

such consent,Because evidence has no torelevance the issue of
tendencyits to humiliate the victim and mislead and confuse the

fortiori,ajury outweighs its probative value and leads to its
Weinadmissibility. conclude that evidence of a sexual assault

victim’s manner of dress when offered on the issue of consent is
not “favorable orproof’ evidence about which a defendant has
the right to cross-examine.

Id. at 26. With toregard the Senate’s second question whether enactment
of HB 301 would impinge upon an accused’s to inright processdue

I, Constitution,violation of 15Part Article of the State we stated:

301, amended,HB as does not apropose blanket ofexclusion
Rather,manner-of-dress evidence in sexual prosecutions.assault

the ofplain language the bill forbids introduction of such
evidence only on the issue consent. As we alreadyhaveof
observed, the probative value of a manner pervictim’s of dress se
to consent toimply activitysexual is not demonstrable. The

relevant, however,mayevidence be a purpose unrelated tofor
And,consent. although such situations are not immediately

apparent, we are inunwilling Opinionan of the Justices to
categorically rule out the possibility maythat there be situations
in which the manner of is sodress withinterrelated
contemporaneous ofconduct the victim itthat could provide

helpful Therefore,evidence to that,the defense. we conclude
enacted,were this bill a defendant in a prosecutionsexual assault

would have a right to move for the opportunity to demonstrate
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manner-of-dress evidenceadmission ofprocess requiresthat due
thein the context ofof the evidenceprobativethe valuebecause
itsto the victim anditsoutweighs prejudicecaseparticular

hearingA held on suchjury.theto mislead and confusetendency
jury.the of thepresenceoutsideplacemotion would takea

added).omitted; That we believed HB 301 to(citations emphasis27Id. at
in sexual assaultof manner-of-dress evidenceexclusiona blanketpropose

in theOpinionof consent was confirmedon the issueprosecutions of
(1997).562,Evidence), 141 N.H. 573-74(Prior Sexual AssaultJustices

Opinionof themajority’s readingI with thedisagreeAccordingly, of
used,of beJustices, 26-27, victim’s manner dress toat to allow a140 N.H.

Rather, I believe theinference, the of consent.or on issueexpressly by
dress,of when sothat mannerpropositionstood for theOpinion

conduct, forbe admissible somemightcontemporaneousinterrelated with
other than consent.purpose

583, 589(2002),. 147 N.H.Spaulding,cites State v.majority properlyThe
however,I suggest,review in this case.standard ofappropriatefor the
53,Howard, 121 N.H. 58-59State v.predecessor,and itsSpauldingthat

of the shield law in certain cases and(1981), rapelimit the application
Justices, 26-27, andthe 140 N.H. atOpinionthe betweenprovide bridge of

may berecognizetwo cases that therethe at hand. The formercase
defendant, with under RSAprosecutionconfrontedwhen ainstances

the of manner-of-dress632-A, can demonstrate that admissionchapter
As theconstitutionally mandated.the issue of consent isevidence on

decides, this not such a case.correctly ismajority
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