
213

Carroll
No. 2002-137

Peter Gianola

v.

Casualty CompanyContinental

15, 2003Argued: January
3, 2003Opinion Issued: March

Abramson, (KennethBrown & ofDugan, Manchester C. Brown and
brief,Jared R. Green on the and Mr. Green for theorally), plaintiff.

Getman, Stacey, Tamposi Steere, P.A, (.DonaSchulthess & of Bedford
brief,Feeney & a. on the and Naomi Mooney orally), for the defendant.

Dalianis, defendant,J. The Continental Casualty Company, appeals
(T. J.)from a ofruling Superior Nadeau,the Court granting summary

judgment to the plaintiff, Peter Gianola. On appeal, the defendant argues
that the trial court erred that itby ruling had waived coverageits defenses

(1)because: its conduct was insufficient waiver;to a ofsupport finding and
(2) the waiver doctrine cannot be toapplied extend the ofscope coverage.
We reverse and remand.

The record thecontains following plaintifffacts. The was employed by
St. Joseph’s Hospital and was responsible for fiveoverseeing nursing
homes. While theworking, plaintiff injuredwas in an automobile accident.

$75,000He recovered from the other insurer,driver’s liability and sought
further undercoverage an insurance policy issued theby defendant to St.
Joseph’s.

25, 2000,On April plaintiffsthe counsel antelephoned agent of the
defendant to it ofnotify his claim under the policy, and also sent a letter
reiterating the letter,notification. In the counsel described the basis for
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thatfrom the defendant soresponseaclaim, requestedandthe plaintiffs
pursuethe couldplaintiffthe claim oreither settlethe couldparties

aThe did not receiveplaintiffdeclaratory judgment.aarbitration or
24, 2000, counsel sent anotherMayOn25 letter.Aprilto theresponse

rejectionof acceptancenotice orrequestingletter to the defendant written
regulationsinsurancethe defendant thatThe letter advisedof the claim.

1001.02(c) receiptof the1001.01(a) acknowledgementwrittenrequireand
offollowed written noticereceipt, byof thedays10of the claim within

RULES, Insdays. See N.H.within 10 ADMIN.rejection acceptanceor
response.received no1001.01,1001.02. plaintifftheAgain,

2000, declaratoryfiled his for13, petitionthe plaintiffOn June
defendant had waivedthings,other that theamongjudgment, argued,and

letters,to thefailing respond plaintiffstocoverage byto contestrightsits
toagreedto do so. The partiesitregulations requiringinsurancedespite

The trial courtsummary judgment.forthe case on cross-motionssubmit
facts, the defendant had waived itsruled, thatundisputedtheupon

in favor of thesummary judgment plaintiff.granteddefenses andcoverage
This appeal followed.

summarya motion forgrantfrom the ofreviewing appealanIn
below and allpresentedconsider the evidencewe mustjudgment,

to the non-­from it the most favorablelightinferences drawn inreasonable
Co., 146Familyv. Farm Mut. Ins.P’shipForbes Farmmoving party.

(2001). case,in need200, 201 disputefact is in this weAs no materialN.H.
awas entitled to asmoving party judgmenttheonly .determine whether

of law. Id.matter

waiver, explicitmust eitherplaintiffthe showTo establish
forego right,intent to a known orthe defendant’slanguage indicating

thisinferred that the defendant abandonedmayfrom which it beconduct
if theonlywaiver will exist evidenceimpliedId. at 204.right. “[A]n

right.” Marylanda Therrien v.foregoingindicates an actual intention of
(1951).180, 183 of the doctrine of waiverCo., N.H. “The substanceCas. 97

insurer, of the which would anknowledgeif the with facts baris that
recognizes primary liability by treatingsuchexisting liability,primary

such factsforce, pleadin it not thereafter be allowed topolicy as will[the]
RHODES, APPLEMAN ONliability.” 2 E. HOLMES & M.primaryto avoid its

(1996).8.1, Thus, an waiver must beimplied§2d at 305INSURANCE
insurer, ofknowledgeof the after a“acts or conductpredicated upon

andbreach,... the thetending recognition validity policy,to show a ofof
the to avoid it for the known breach.”relinquish rightan intent to

added).Therrien, omitted; Examplesemphasis97 N.H. at 183 (quotation
validity policyof the of thetending recognitionof conduct to show a
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claim,insured’s F. v.investigatinginclude the see United States & G. Co.
Kancer, (1968),450,108 N.H. to theresponding452 and insured’s claim

by coverage defense,basedrequest disclaiming upon specifica see Bowen
Co., 107, 112(1954).Casualtyv. 99 N.H.

Here, the did not inany recognitiondefendant take action of the
It simply respondfailed to to the forpolicy. plaintiffs requests coverage.

persuadedWe are not the thatby plaintiffs argument the defendant’s
“silence, despite obligationits to establishedlegal speak” byas insurance
regulations, is sufficient to establish The defendant’s completewaiver.

with regardsilence to the is notplaintiffs coverage requests conduct that
“recognizes [the defendant’s] the inprimary liability by treating policy as

Holmes, Thus,force.” thesupra. engage anydefendant did not in conduct
regardwith to the from which we apolicy may coverageinfer waiver of its

defenses.
plaintiffsThe reliance the in v.upon reasoning Insurance Co.Hartford

(N.Y.County Nassau, 1979),389 N.E.2d 1061 Inmisplaced.isof Hartford
Co., theIns. New York Court of anAppeals held that insurer who fails to

plaintiffsto therespond requestclaim for an unreasonable amount of time
However,cannot thereafter liability.disclaim Id. at 1062. the court decided

under code,the case the New York insurance thenot waiver Seedoctrine.
id.; Gross,alsosee Allstate 265Company 736,Insurance v. N.E.2d 737
(N.Y. 1970). The New statuteYork the ofdisplaced traditional doctrines

and estoppel rule,waiver and established a specificallybased theupon
manner,insurer’s failure to in a which arespond timely precluded

ofdisclaimer coverage. Allstate Insurance 265Company, N.E.2d at 739.
case, however,this plaintiffIn the is seeking precludeto the defendant

utilizingfrom doctrine,its defenses undercoverage solelythe waiver not
because of its the Moreover,violation of insurance regulations. the
legislature has already established the for apenalty violation of the

(1998).regulations. 400-A:15,See RSA 400-A:15 RSA III anystates that
insurance company which fails to withcomply regulationsthe insurance is

tosubject suspension license,or ofrevocation its certificate of orauthority
$2,500.or upan administrative fine of to While note that thewe insurance

regulations violated,were that is an issue for the insurance commissioner
enforce,to not the court.
Because we hold that the trial court findingerred in that the defendant

defenses,all its coveragewaived we need not reach the defendant’s other
arguments.

Reversed and remanded.

Brock, C.J., Duggan,and Broderick and JJ., concurred.


