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(JohnBrown,Hall, P.A., B.Hess, Stewart, & of ManchesterMurphy
Kenison, and for theorally), plaintiff.Jr. on the brief

(.AndrewBranch, P.A., D. andDevine, of Manchester DunnMillimet &
brief, for theorally),on and Mr. Fox defendant.James R. Fox the

defendant,Broderick, Co-Operative Companies,InsuranceJ. The
J.){Smith, summaryCourtSuperior grantingdecision of theappeals the

O. Weplaintiff,in favor of the Bill Weeks. reverse.judgment
inownsfollowing plaintiff propertyThe facts are Theundisputed.

timber frame structure isWhitefíeld, four-storyon a brick andwhich
1950s, wall built over thelocated. In the 1940s or a brick veneer was

2000, thebuilding.on of In Marchexisting wall one side theasphalt shingle
separated asphalt shingleit from thedamagedbrick veneer wall was when

policya business owner’s insurancebywall. The was insuredproperty
claim, the defendantThe filed a whichplaintiffissued the defendant.by

of separationits determined that the cause the wallexpertdenied after
the retained his ownworkmanship. Subsequently, plaintiffnegligentwas

todamage faulty workmanship.also theexpert, who attributed
oragainst “direct loss ofphysicalThe insurance at issue insurespolicy

theat the described in Declarationsdamage Property premisesto Covered
Cause Loss.” Theany policycaused or from Covered ofby resulting

thePhysicalOf Direct Loss unlessdefines cause of loss as “Riskscovered
Exclusions; inB., Paragraphor b. Limitedloss is: a. Excluded in Section

part:inA.4., provides, pertinentB of the policyLimitations.” Section

resultingor fromdamage byWe not for loss or causedpaywill
loss isany the an excluded cause thatfollowing____Butof if of

Loss, payin a Covered Cause we millisted results[below] of for
Cause Loss.bythe or caused that Covereddamageloss of
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Negligentc. Work
Faulty, orinadequate defective:

(2) construction,Design, specifications, workmanship, repair,
renovation, remodeling, grading, compaction;

of or all of on offpart any property premises.or the described

added.) B(Emphasis Section further provides:

We not loss orpay damagewill for or caused fromby resulting
theany of following:

k. TypesOther Of Loss

(2) Rust, corrosion, deterioration,fungus, hidden ordecay, latent
ordefect in that itany quality property causes to ordamage
itself;destroy

(4) Settling, cracking, shrinking expansion;or

anBut if cause ofexcluded loss that is listed in a[above] results
cause loss” or“specified building glass breakage,of paywe will

damagefor the loss or caused that cause of orby “specified loss”
building glass breakage.

2000,In September plaintiff broughtthe declaratorya actionjudgment
in superior court challenging and,the defendant’s of coveragedenial
thereafter, moved for summary judgment. The defendant countered with
its own motion for summary Thejudgment. argueddefendant thethat loss
is excluded from coverage under of policy’s provisions:two the the

work”“negligent exclusion and the “other loss”types of exclusion. The
plaintiff argued that the loss is covered under the to theexception
negligent work exclusion. He contended although negligentthat

covered,workmanship is not the hisphysical damage to property resulting
from negligent workmanship is heAlternatively,covered. that theargued
policy and,language ambiguous therefore,is must be inconstrued his
favor.

The trial court found an theambiguity policy’sin language grantedand
favor,summary judgment plaintiffsin the ruling that the defendant was

itself,not torequired faultycover the butworkmanship was torequired
cover damages by faultythe the workmanship.caused The furthercourt
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theof clause not applythe “other loss” did becausetypesdetermined that
lossand efficient cause of thethat the dominantexperts agreedparties’

a on theworkmanship. Following hearing damages,negligentwas the
“bowing”included the of the brickcoverageruled the ofscopecourt that

windows, the to theveneer, damagethe affected andthe ofreplacement
roof.

(1)the trial court erred because:appeal, arguesOn the defendant that
(2) of loss”coverage;bars the “other“negligent typesthe work” exclusion

(3) coveragecoverage; providethe does notpolicyexclusion bars and
negligenta manifestation of the work.damage merelybecause the was

the court issummary judgment,a for trialuponIn motionacting
lightin thediscovery and affidavitsrequired pleadings,to construe the

thetopartyto the determine whethernon-movingmost favorable
factdispute anyof a over materialhas established the absenceproponent

TitleLawyersas a matter of law. Panciocco v.right judgmentand the to
(2002).610, to motion forparty objecting147 N.H. 613 The aCorp.,Ins.

hisrest mere or denials ofsummary judgment “may upon allegationsnot
by toresponse, by depositions,his affidavits or referencepleadings, but

admissions, factsto or must set forthinterrogatories, specificanswers
for R.SAis issue material trial.”showing genuine [of fact]that there a

491:8-a, (1997). if ofIV An of fact material it affects the outcomeissue is
Panciocco, 147N.H. at 613.litigation.the

the trial court erred in thegranting plaintiffsTo determine whether
motion, evidence, properthe and other as well as allwe consider affidavits

therefrom, See id.the most favorable to the defendant.lightinferences in
the wasplaintiffIf we find no of material fact and thatgenuine issue

law, we will affirm the trial court’sentitled to as a matter ofjudgment
decision. Id.

ultimatelyof is alanguage policyThe the of an insuranceinterpretation
this Assocs. v. N.H. Ins.High Countryof law for court to decide.question

39, (1994). theCo., ordinary meaning139 41 take the and ofplainN.H. We
context,in we the terms of the as wouldpolicywords and construepolicy’s

ain the on more thanpositiona reasonable the of insured basedperson
language policythe as a whole. Id. If the of thereading policycasual of

onereasonably interpretationbe more than one andmay interpreted way
in that will beambiguity policyfavors then an exists thecoverage,

not,the Id. willagainstconstrued in favor of the insured and insurer. We
however, to termgymnasticsfeats of find aperform amazing linguistic

144,Co., 142 147v. Mut. Ins. N.H.ambiguous. FamilyHudson Farm
(1997).

andfaulty workmanship the dominantparties agreeBoth that was
damagebuilding.the to Loss ordamage plaintiffsefficient cause of the
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bycaused or fromresulting faulty workmanship is excluded from coverage
under the policy’snegligent faultywork exclusion unless the workmanship

loss,results in a covered of in providecause which case the defendant will
coverage damagefor the loss or thatbycaused covered cause of loss. The

thusquestion becomes whether a covered cause of loss ensued.
The argues exceptiondefendant that the to the exclusion not applydoes

here the damage directlybecause was caused by faulty workmanship and
no other plaintiffcause of loss ensued. The counters that the exception
abrogates the exclusion when the excluded cause of loss in directresults

that,physical harm. He argues although coverageno exists for the cost of
correcting faultythe workmanship, the to theexception exclusion
reinstates forcoverage damage Thus,caused theby faulty workmanship.
he contends that in this case the to theexception exclusion for faulty

isworkmanship triggered the directby physical loss to his building.
The plaintiff further argues that even if the policy could be read as not

providing for thecoverage resulting physical damage, provisionsthe in
question are ambiguous and therefore inmust be construed his favor. He
contends that the term “covered cause of ambiguousloss” is in relation to
faulty workmanship because the parties reasonably disagree over its
meaning. He asserts that the mean,term can reasonably interpretedbe to

case,in this “damages caused as a result [faulty]of workmanship.”
interpret“We the ensuing loss toprovision apply to the situation where

i.e.,there is a ‘peril,’ a hazard or occurrence which causes a loss or injury,
separate and independent but resulting from originalthe excluded peril,
and this new peril one,is not an excluded from which loss ensues.” Acme

v.Galvanizing Ins., (Ct.Fireman’s Fund 405,270 Cal. Rptr. 411 App.
1990). Thus, the exception to the exclusion operates to restore ifcoverage
the damage ensues from a covered cause of “Reasonablyloss. interpreted,
the ensuing loss saysclause ifthat one of the specified uncovered events
takes place, any ensuing loss which is byotherwise covered the policy will
remain covered. itself,The uncovered however,event is never covered.”
McDonald Co.,v. State Farm 1000, (Wash.Fire and Gas. 837 P.2d 1005
1992).Accordingly, willcoverage be reinstated under the exception to the
exclusion when an excluded risk sets into motion a chain of causation which
leads to a covered case,cause of loss. In that the policy againstinsures
damage directly caused theby ensuing covered cause of loss.

Here, there was no subsequent ensuing cause of loss separate and
independent from the i.e.,initial loss,excluded cause of the faulty

Therefore,workmanship. we conclude that the exception to the exclusion
for faulty workmanship does not apply. We further conclude that the
plaintiffs interpretation of the policy’slanguage is not givenreasonable its
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faultydamage bycausedargues anyhe thatEssentiallycontext.
inpolicythe thisInterpretingthe policy.is covered underworkmanship

theof the and renderslanguage policythe explicitcontravenesway
is nota result which we concludemeaningless,exclusionnegligent work

at are notTherefore, find that the issueprovisionswereasonable.
ambiguous.

in thiscoveragebarsthe work exclusionpolicy’s negligentWe hold that
remainingthe defendant’swe need not addressAccordingly,case.

arguments.

Reversed.

JJ.,Duggan,and concurred.Brock, C.J., and DalianisNadeau*
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