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dangerousaccess tohad unfetteredessentiallythe childrenrespondent],
substances.”illegaland

finding that thespecificnot make athe trial court didnote thatWe
Nevertheless, findingsbecause thebeen harmed.children had court’s

to sufferlikelyof the children wasthat the healthdeterminationcompel a
Consultingfinding neglect.its of Echowe affirmimpairment,serious Cf.

(1995)566, (affirmingBank, 140 N.H. 569Conwayv. NorthServices
erroneous groundsreached onwhen correct resultof trial courtdecision

it).to reachexistgroundsvalid alternativeand

finding ofthat the trial court’salso contendsrespondentThe
by the evidence.activity supportedwas notdrugongoingandpervasive

the had conductedpoliceevidence thatDCYFdisagree. presentedWe
obtainingweeks topriorfor severalthe homerespondent’ssurveillance of

home; thein of theextensive traffic and outand observeda search warrant
In additiononlyexit was a few minutes.entrybetween andof timeperiod

premises,on thedrugs beingwere soldthatto an informant’s statement
at the house andof the vehicles observedplateslicensethe checkedpolice

drug histories.of vehicle owners hadthat some thedetermined
use andsearch indicated theduring theThe evidence observed

was seizedover time. Theof had occurred evidencedrugsaccumulation
ofvarietyand thelargethe home. The amountlocations infrom several

entries consistentand notebook withmoneyas well as thedrugs seized
drugfinding that thethe trial court’ssupporttransactions alsodrugwith

andactivity pervasive ongoing.was

Affirmed.

Duggan, JJ.,Broderick, Nadeau, concurred.Dalianis and
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Beliveau, Fradette, Gallant, (RichardP.A., ofDoyle & Manchester E.
brief),on theFradette for the conduct committee.professional

LLP, (RussellUpton Hatfield, brief),& of Concord F. Hilliard theon
for respondent.the

Brock, 2000,C.J. MayIn the Supreme Court Committee on
(Committee)Professional Conduct filed thispetitiona with court seeking

thepublic respondent,censure of Dennis O. Shillen. The petition was
J.)referred to a Judicial Referee (Capistran, hearingfor and the offiling a

written report specificwith of fact offindings rulingsand law as to the
alleged violations and recommended sanction.

to hearing,Prior the the parties submitted a memorandum stipulating to
giving However,the facts to therise Committee’s theposition. respondent

also submitted forrequests findings rulingsof fact and of law in which he
asserted that he conduct,did not violate of the rules ofany professional
and, alternative, did,in the that if appropriatehe the sanction should be a
private andadmonition assessment of After hearing,costs. a the referee
issued an order “onstating, respondent’sthe request findingsfor of fact

rulingsand of law herebythe same are granted.”
unclear,Because the referee’s conclusion was we remanded this case to

(1)the referee for the issuance aof written report stating: whether the
respondent ofanyviolated the Rules offollowing Professional Conduct:
1.7(a) (b), (a) (b), 8.4(a); (2)& 1.9 & so,and ifand what the appropriate

violation(s)forsanction such should be.
19, 2002,On August the referee his findingsforwarded and torulings

this court. The referee adopted findings rulingsand proposed by the
respondent, and concluded that the committee to provefailed clearby and

1.7(a)convincing evidence that the respondent (b), 1.9(a)violated Rules &
8.4(a).(b),& and After supplemental thebriefing, case was submitted on

the briefs.
The referee’s findings of fact and the record supportbelow the following

facts. The isrespondent Vermont,licensed to inpractice law where he has
1993,a law office. In Decemberearly Vincent and Pamela Hammond con-

tacted the respondent aregarding HampshireNew automobile accident in
theywhich had been involved. From the Hammonds’ description of the

accident and from police report,the respondentthe understood that the



134

to whileScheller, by failing yieldthedriver, caused accidentCraigother
in theseriously injuredwasa Pamela Hammondleft turn.making

relatively injuries.minorVincent Hammond sufferedaccident.
of the accident. The car wasdriving at the timeHammond wasVincent

Hammond,mother, thethroughNina Traveler’sinsured hisbyowned and
(Traveler’s). byScheller was insured MerchantsCompanyInsurance

(Merchants).CompanyInsuranceMutual
retained the7,1993, and Vincent Hammond eachDecember PamelaOn

fromdamages arisingforthem in their claims therepresenttorespondent
next,Thecontingency agreement.a feeseparatesignedaccident. Each

on behalfagainstclaim Traveler’smade a firstrespondent partytheday,
damagepayments, propertyHammond for medicalof Pamela and Vincent

healso advised Merchants thatcoverage. Heand uninsured motorist
personal injuryin with theirHammonds connectionrepresented the
Hammonds,the thein his ofearly representationSometimeclaims.

indicatingpolice reporta of the thatrespondent copyreceived .Vincent
at amph mphbeen in 30travelinghad that he hadHammond stated 40

zone.
Pamela1994, a demand on Merchants.respondentIn the madeOctober

$215,000.ultimately settled foragainstcase Merchants wasHammond’s
$8,000.for TheMerchants was settledagainstVincent Hammond’s case

withconnection with the settlementa release inrespondent prepared
1995, on17, signedthe Hammondson whichFebruaryMerchants

27,1995.February
Merchants, advisedwith Merchantsduring negotiationsSometime the

Bickford, anit had a from Deborahthe that statementrespondent
accident, beenVincent Hammond hadstatingto the thateyewitness

ofplaced speedBickford statement thethings,other thespeeding. Among
of 65 Atupwards mph.at of the accident atthe Hammond vehicle the time

thereafter, the Hammonds who readthe met withpoint respondentsome
acknowledgedVincent Hammondand discussed the Bickford statement.

accident,of the and informed thespeedingbeen at the timethat he had
mother, wishedthat, with his he and his wifeafter a discussionrespondent

behalf ofHammond and Traveler’s ona claim Vincentpursue againstto
of a conflict ofpossibilitytherespondent explainedPamela Hammond. The

of anincluding the possibilitypotential consequences,interest and the
verdict, to an actionpursuehe had their consentexcess and believed that
Traveler’s.against

in14,1995, signing the release theFebruary to the HammondspriorOn
of Pamelasettlement, Traveler’s on noticerespondent putMerchants the

letter, respondentHammond. In the theHammond’s againstclaim Vincent
The respondentPamela Vincent Hammond.”“myreferred to clients: and
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Traveler’s with a ofprovided copy report,later the accident the Bickford
statement, ofand the Ninaphotographs damage to Hammond’s vehicle.

thereafter,Sometime Vincent Hammond insisted that his acknowledge-
ment of beresponsibility put writing negotiationsin for use in with

17, 1995,Traveler’s. On April respondentthe an affidavitprepared which
(1)declares: that Mr. Hammond had read the Bickford statement and that

(2)he agreed correct;that Bickford’s observation of speedhis was Mr.
Hammond he travelingfelt that had not been at such ofan excessive rate

occurred; (3)thespeed, accident would not have and Mr. Hammond
believed his speedthat excessive and failure to his vehicleoperate in a safe

prudentand fashion caused injuriesthe accident and to his wife. The
respondent forwarded the affidavit to Pamela Hammond for her husband’s

signature. 24,review and Vincent Hammond the affidavit onsigned April
1995. When the toaffidavit was returned the arespondent, included was

know,stating,note “Just so you we have our insurancedropped policy with
theyTraveler’s since feel no responsibility readyfor the accident. We are

for court or you, Vinnywhatever it takes. Thank Pam and Hammond.”
took positionTraveler’s the that essentiallyPamela Hammond had

received full value for her injuries from Merchants and offered to settle
$10,000.her claim for At point duringno the course the respondent’sof

representation of the inHammonds this matter hedid disclose the
toaffidavit Traveler’s.

1,By January 1996, respondentthe had counsel,retained local Claude
T. toButtrey, againstfile suit Vincent Hammond on behalf of Pamela
Hammond. Buttrey moved to the respondenthave admitted pro hac vice.

filed,Once suit was the respondent ceased all withcommunication Vincent
Hammond, and Vincent Hammond was represented by Attorney Robert
Whaland.

16, 1996,On April himWhaland wrote to the respondent and advised
Case,that under Kelley’s (1993),137 314N.H. the respondent was not

allowed to bring againsta claim a client and therefore could not continue to
represent Pamela Upon Case,Hammond. review of Kelley’s the
respondent concluded that he did have a conflict that could not be waived
by Vincent Hammond’s consent representationto his of Pamela
Hammond. He case, 16,withdrew from the 1996,and Aprilafter
performed no work on Pamela Hammond’s findingbehalf. After successor

her, in,counsel for the had norespondent further involvement and did not
from,accept any fees the case.

At trial in the of Hammond,case v.Hammond Mr. Hammond testified
on direct examination that he travelingwas at 35 to 40 ofmph at the time
the He then affidavit,accident. admitted that he had executed the that he

it,understood all of“pretty much it” when he had signed but that he had
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as he averred.speed,” previouslyrate of hadtraveling highnot “at abeen
statement, and that it washe the BickfordHe that had seenacknowledged

heaffidavit, but that withdisagreedreferenced in thethe statement
hisconcerning speed.rate ofBickford’s observations

Mr.might perjury,have committed thatthat Mr. HammondConcerned
might have aby companythe insuranceattorney hiredHammond’s

case,in a criminalagainst Mr. Hammonda witnesspotentialconflict as
the Bickfordattorney had not reviewedpersonalthat Mr. Hammond’sand

stand, judgeto take the the trialadvising his clientpriorstatement to
attorneyto thetestimonyMr. Hammond’sthat he would referindicated

mistrial.He then declared aperjury.office asgeneral’s possible
made demand Traveler’simmediately uponattorneyHammond’sMrs.

$300,000. case wasof Thepolicyher case within the limitsto settle
$275,000, received a fulland Mr. Hammondforsubsequently settled

release.
caseto pursue anychose notgeneral’s apparentlyofficeattorneyThe

29,Januaryfraud. Onfor insuranceagainst perjuryMr. Hammond and/or
attorney complaintfiled a formal1999, however, generalan assistant

The Committeethe conduct committee.against professionalShillen with
thatconvincing evidence Shillenthere was clear anddetermined that

with thisRules, a for censurepetition publicand filedviolated certain
1.7(a),had not violated Rulesrespondentthat thecourt. The referee found

1.9(a),1.7(b), 1.9(b), 8.4.and
matters, the referee’swe defer toalthoughconductprofessional“In

record, the ultimatethe we retainbyiffindings supportedfactual
found, a the ruleswhether, violation ofto on the factsauthority determine

so,and, if appropriateoccurred theconduct hasgoverning attorney
(1999) (citations omitted).Case, 138,139 WeN.H.Roberge’s 144sanction.”

adetermine “whetherbymade the referee tofindingsreview the
as the referee basedcould reach the same conclusionpersonreasonable

(2001).Case, 736,738146 N.H.Sheridan’supon presented.”the evidence
the didrespondentthatfindingthe referee’sjudicialaddress firstWe

in1.7, provides, pertinent part:whichnot violate Rule

if the of(a) representationa clientrepresentA shall notlawyer
client,another unless:adverse todirectlythat client will be

will(1) thereasonably representationbelieveslawyerthe
the otherrelationship withadversely affect thenot

client; and
and with(2) after consultationclient consentseach

consequences.of theknowledge
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conflict,may representation notwithstandingWhile a client consent to a
(a)(1) lawyeraparagraph makes clear that “when disinterested would

that the not to theagree representationconclude client should under the
circumstances, lawyerthe for suchproperlyinvolved cannot ask

or on the of theagreement provide representation basis client’s consent.”
Comments;N.H. R. Prof. Conduct 1.7 ABA Model Code see also

Case, Case, (1992).319; 21,24137N.H.Kelley’s Boyle’sat 136 N.H.
We conclude from our review of the record that no reasonable person

tocould conclude that the Committee failed clear andprove by convincing
1.7(a).evidence that the Rule therespondent respondentviolated When

1993,agreedfirst to Pamela and inrepresent Vincent Hammond he did
the time,not consider of a conflict ofpossibility interest. At that the

Hammonds had in forrecoveringa mutual interest respectivetheir
frominjuries Scheller. The record supports the conclusion that at that

time, the respondent did not know that Vincent mightHammond’s actions
However,have contributed atto the accident. some thepoint during

negotiations insurer,with respondentScheller’s the learned of the
Bickford statement and was therefore on notice that there was evidence
that Mr. accident,Hammond’s had tospeed and,contributed the as a

toconsequence, his wife’s injuries.
Rather than withdraw representation clients,from of orone both of his

the respondent met with them to discuss the contents of the Bickford
Afterstatement. apparently obtaining their proceedconsent to in an action

Traveler’s,against the respondent wrote a demand letter to AtTraveler’s.
that point, it should have been clear to the respondent that he was

tworepresenting clients adverse,whose interests directlywere in violation
1.7(a).of Rule

Although the thatrespondent argues longerhe was no Mr.representing
time,Hammond at this the record compels First,the opposite conclusion.

the respondent wrote the demand letter to Traveler’s 14,on February
1995, before he had settled Mr. Hammond’s claim against TheMerchants.
Merchants’ settlement 17,document was onprepared February and was

signednot by Second,Mr. FebruaryHammond until February27. the 14
demand letter specifically identified “his clients” as Pamela and Vincent
Hammond. Finally, it is clear respondentthat the continued to treat Mr.

client,Hammond as a and boththat Hammonds respondentconsidered the
their attorney. respondentThe testified that in response to his February

demand,14 Traveler’s

wrote back to me and they claimed that there was liabilityno on
Hammond,behalf of Mr. and basicallythat I goshould pound

effect,sand. In they were denying claim,on theliability Iperiod.
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and atdevelopment,Hammond about thishad Mr. and Mrs.told
said,and “You.time, enragedMr. Hammond becamethis inpoint

them, Traveler’s, Ithat amto convincesomethinghave to do
agreestatement and II read Mrs. Bickford’saccountable. have

with it.”

added.) Thereafter, an forpreparedthe affidavitrespondent(Emphasis
the affidavitconfessing liability, and forwardedsignatureHammond’sMr.

the affidavit tosignedHammonds returnedto Hammond. When theMrs.
thatindicatingin included a handwritten noterespondent theythe April,

FollowingTraveler’s. theproceed againsttopreparedwere boththey
onaffidavit, contacted the arespondentof the Mr. Hammondpreparation

He informednegotiations.find of the alsoregular to out the statusbasis
care.of Mrs. Hammond’s medicalrespondentthe of the status

the of a conflict ofrespondent explained possibilitytheWhether
Pamelaand obtained Vincent andpotential consequencesinterest theand

is irrelevant toagainstan action Traveler’spursueHammond’s consent to
1.7(a). A disinterestedwhether he violated Rulethe consideration of

notcircumstances that a client shouldconclude under theselawyer would
hired hisattorney bythe who has beenagree byto samerepresentedbe

is involved in anthe driver of a motor vehiclewife to sue him. When
and it is clear that thepassengerto ainjuryaccident that results in serious
accident, attorneyancontributed to the cause of themaydriver have

Perkowski,v.represent Tornquistto both parties.cannot undertake Cf.
1984)(N.J. New(notingCt. Law Div.1226, Super.n.l504 A.2d 1228

attorney may representthat oneEthics committee statementJersey
a a thirdagainsthusband and wife in suitand who arepassengerdriver

liable),exclusivelyispartyit obvious that the thirdonly when isparty
(N.J.78,Santillo, A.2d 81by Tichenor v. 527groundsoverruled on other

1987).Div.App.Ct.Super.
testimony at theAttorney Jack Middleton’suponThe reliesrespondent

• that thefollowingMiddleton testifiedhearing before the referee.
withMerchants, proceedingthere was no ethical problemsettlement with

of the Hammond vehicleagainston of Mrs.. Hammond the insurerbehalf
Hammond, and Mr.Mr.representingthe had ceasedrespondentbecause

his wife. Becauserespondent representingto theHammond had consented
bythatupon assumption unsupportedbased a factual isopinionthis was

record, ie., respondent longer representingthat the was no Vincentthe
represent againstto Pamela HammondagreedHammond when he

Traveler’s, unpersuasive.we find this testimonyandVincent Hammond
■ withthe clientsrespondent representedwe have concluded thatBecause

1.7(a),in of weone another violation Rule willdirectlyinterests adverse to
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consider, facts, respondentnot on the also violated Rulesthese whether
1.7(b) 1.7(a)and 1.9. The the violatedfinding respondentthat Rule means

8.4(a),he violated it professionalthat also Rule which declares misconduct
an to ofattorneyfor violate the Rules Professional Conduct. See Wood’s

(1993).Case, Thus,698, only137 the forremainingN.H. 707 issue our
consideration is the sanction.appropriate

retain authority appropriate“We the ultimate to determine the sanction
Case,a governing attorney Morgan’sfor violation of the rules conduct.”

475,476-77 (1999).143 “The thepurpose disciplinary powerN.H. of court’s
protect bar,is to the thepublic, public... maintain confidence in and

profession,the ofpreserve integrity legal preventthe and to similar
inconduct the action is taken asDisciplinaryfuture. not a mode of

Case, (1993)punishment 588,592for aninflicting offense.” Welt’s 136 N.H.
(citations, omitted).quotations, and brackets “The gravity of
unprofessional is solelyconduct not determined the ofby number rules

by particular violated,broken or the rules but it is determined largely with
attorney’s Case, 489,reference to the behavior.” Budnitz’ 139 N.H. 492

(1995) omitted).(quotation misconduct,We ofseverityconsider the the and
Case,the mitigating bycircumstances disclosed the record. Basbane’s 141

1, (1996).N.H. 6
The pointsCommittee to the BarAmerican Association’s Standards

Imposing Lawyerfor arguesSanctions and that public censure is the
appropriate sanction to be imposed in this case. See ABA CENTER FOR

Responsibility Imposing LawyerProfessional Standards for
(1991) (Standards).Sanctions weAlthough have never formally

standards,adopted these we have considered them when imposing
See,insanctions the past. Case, 446,e.g., Doherty’s 142 N.H. (1997);451

Case, 68, (1995).Tocci’s 140 N.H. 71 The STANDARDSdo not prescribe
particular sanctions for particular Rather,violations of theyrules. set
forth an analytical framework requireswhich a imposingcourt sanctions to

(1) (2)consider: what duty attorney violated;ethical the lawyer’sthe
state; (3)mental the conduct;amount of injury bycaused the lawyer’s and

(4) any aggravating or mitigating STANDARDS,factors. supraSee at 5.
Section 4.3 of the Standards generally addresses appropriate sanctions

to be imposed lawyerwhen a fails to ofavoid a conflict interest. According
STANDARDS,to section 4.33 of the public generallycensure “is appropriate

lawyerwhen a is negligent in determining ... whether the representation
adversely client,will affect another and orinjurycauses potential injury to

4.33, 31; (1991).§ §a client.” Id. 2.5,at see at 22id.
1.7(a)The respondent violated Rule when he continued to represent

both Vincent and Pamela Hammond after discovering evidence that Mr.
Hammond atbore least causingsome fault for injuries,Mrs. Hammond’s
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againstHammond’s behalf Mr.he insurance claim on Mrs.and filed an
that the wasrespondentthe conclusioncompelsHammond. The record

Indeed,conflict. as soon as thefailingin to themerely negligent recognize
Whaland, theby Attorney respondenthis attentionconflict was called to

incase, to Pamela Hammond therepresentthe and ceasedwithdrew from
However, the recordit is clear fromequallyher husband.againstaction

client,injured his Vincent Hammond.'respondent’s violationthat the
Hammond,Mrs. theof his of Mr. andrepresentationthe courseDuring

to Mr. an affidavitand forwarded Hammondrespondent prepared
in theinjuriesthe Hammond sustainedconfessing liability for Mrs.

brief,in affidavit usedAs notes its the wasaccident. the Committee
addition,Inv.in the case of Hammond Hammond.Mr. Hammondagainst

cooperateinsurance to inobligated policywas under hisMr. Hammond
themight compromiseand to take no action thatof the casedefense

affidavit, thethe he defenseBy .signing compromiseddefense of the.case.
risk, him toatcoverage exposinghis insuranceplacedof the case and

at inMr. Hammond testified trialdamages.for theliabilitypersonal
mph,travelinghe between 35-40Hammond that wasHammond v.

clearlybutreport,consistent with thetestimony policethat was
theTherefore, existence of affidavitaffidavit. theinconsistent with his

insurance fraud.investigation perjuryhim a criminal fortoexposed and/or
testimony caused acontradicting hisFinally, the existence of the affidavit

in the case ofHammond v.Hammond.to be declaredmistrial
may justifywhich an9.2 the sets forth factorsSection of STANDARDS

9.3 forthto section setsdegree discipline imposed;in the of beincrease
the record andWe have reviewedmay justify a reduction.factors which

inan or a thejustifydo not either increase decreasethat the factsconclude
it is clear thatin these circumstances. Whilegenerally imposedsanction

law, he should havepracticingofyears experiencethegiven respondent’s
client,to hispotential consequencesof interest andthe conflictrecognized

motive, heor selfish hasthat he acted with a dishonestthere is no evidence
in recordrecord, substantial evidence theand there isprior disciplinaryno

reputation.his character andgoodof
circumstances, censure is thepublicwe conclude thatUnder these

forthe hissanction, hereby respondentand censurepubliclyappropriate
1.7(a). is ordered to reimburse theof The respondentviolation Rule

this matter. Seeprosecutingthe of andinvestigatingCommittee for costs
37(16).R.Ct.SUP.

So ordered.

Duggan, JJ.,Nadeau, and concurred.Dalianis


