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toremand the trial court for further thisproceedings consistent with
opinion.

Reversed and remanded.

Groff, JJ.,Conboy,and superiorO’Neill court justices, specially
490:3,assigned under RSA concurred.
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(Anne Edwards,attorney M. associateacting generalJ.Stephen Judge,
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(Charles G.Monzione, P.C., of ConcordGarvey,&LeonardDouglas,
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byGordon, L. GordonL. of Concord {JoshuaLaw JoshuaofOffice
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thea decision ofNadeau, McDonough, appealsJ. Peterpetitioner,The
(BLC) Newaffirming theBallot Law CommissionHampshireNew

of his Johnopponent,of certification'Hampshire Secretary State’s
5,2002 Hillsboroughelection foras the of the NovemberCoughlin, winner

our originalasks us to exerciseMcDonough alsoCounty Attorney.
Hampshirehis concerns about Newto address constitutionaljurisdiction

pending, temporarilywas westraight voting appealticket laws. While this
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(1996).the oath of office. See 653:10enjoined takingfrom RSACoughlin
the and affirm.injunctionWe vacate

I. Background

The were the BLC and relevant to thisfollowing presentedfacts to are
and were the two for Hills-appeal. McDonough Coughlin candidates

inborough County Attorney November 2002. was the incum-McDonough
candidate,bent the Coughlinand Democratic while was the Republican

candidate. theBecause initial vote count showed received 226Coughlin
more than stateMcDonough, secretaryvotes the of declared theCoughlin

(1996).ofwinner the See 659:81 requestedelection. RSA a re-McDonough
count, (1996).the secretarywhich of state See RSA Theconducted. 660:l-:6

Coughlin’s marginrecount reduced of to 126victory votes. See RSA 660:5
(1996). secretaryThe of Coughlin winner,state certified as the see RSA
660:6, 665:6,and McDonough appealed to the See RSABLC. II. The BLC

two-dayheld a evidentiary hearing and reviewed 269 ballots that were
(1996).from the secretarycontested of state’s recount. See 665:9RSA

All the marks,of a torequireballots voter appropriate by fillingmake in
ballot, (Aovals or arrows on opticalthe to be read by scanningan machine.

sample ballot this Allopinion.)follows of the ballots the layout,have same
beginswhich ballot,with instructions theto voter for marking the followed

by three votingcolumns for onby party, andvoting votingcandidates on
(1996).constitutional questions. See RSA656:4-:14

The instructions the provide:on ballots

INSTRUCTIONS TO VOTERS:
this____vote,To1. complete yourthe oval... opposite choice like

StraightTo2. Vote a Ticket
Complete the oval ... choice,the ofopposite political party your
like youthis ... if wish to vote for all candidates in thatrunning

Ifparty. ticket,vote ayou wishstraight but to vote for one or more
candidates, so,individual you may yourdo and vote for an indi-

vidual will straightcandidate override the party vote for that office.
However, if voteyou for one forcandidate an office where more

elected,than one candidate is to be surebe to individuallyvote for
office,all of yourcandidates choice for that your straightbecause

ticket vote will not be counted.
Split3. To Vote a Ticket

youIf do wishnot to vote for all runningcandidates in the same
theparty, complete oval... theopposite names of the candidates

this____for whom you wish to likevote
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by4. To Write-inVote
printednames are not onto vote for candidates whoseyouIf wish

in the for write-in votesballot, write the names on blank linesthe
fill in oval.and the

(1996). by symbol,on the aEach is identified ballotpartySee RSA 659:17
isvoting. Each candidateto allow ticketmay straightwhich be marked

office,a for the withby square designatedon the ballotthen identified
Finally, each constitutionalSee RSA 656:5-:12.party designation.lines for

text, votewith for the voter toby opportunityis identified anquestion
RSAin the oval or arrow. See 656:13.by filling appropriateor “no”“yes”

votingsecretary of state testified about electionAt the thehearing,
in andHampshire,and ballot used Newtypes languageballotprocedures,

recounts ofconductingvoter intent whenhow he determinesexplained
theoften to determineHe that it is difficultcontested elections. testified

marked the ticket” oval on“straightthe voter. If the voter hasintent of
forany race” as a voteballot, secretary “skippedthe of state countsthe

(1996) (CountingSee RSA 659:66ticket candidate.straight partythe
(1996) (Instructions659:17, forVote); III toParty RSA VotersStraight

thatsecretary explained appliesThe of state heStraight Voting).Ticket
straightraces” and ticket votes.“skippedthis rule to all ballots with both

Farrall, Ph.D., thelinguistic psychologist,a testified aboutMelissa Lee
InHampshireinstructions on New ballots.nature of the voterconfusing

at of toyears collegethe least threeopinion, requireher voter instructions
andMcDonoughPaul testified about theFinally,understand. summaries

the cast on eachsignificancemade to the of markscharts he show
ballot.challenged

(1) thethe voter: filled inchallenged all ballots whereMcDonough
(2)ballot; madestraight ticket andRepublicanmark to vote aappropriate

candidates, orRepublicanto vote for individual eithermarksappropriate
(3) countyin theDemocrat; make mark for candidatesanybut did not.

race.attorney
erroneouslysecretarythat the of state creditedMcDonough argued

that withchallengedto He asserted the ballotsCoughlin.ballotsthese
offices, countyfor thesome a vote”“skippedindividual votes for but

to voteoffice, that the voter intendedpresumptionrebutted theattorney’s
therefore, that the ballots shouldargued,ticket in that race. He.straighta

decision,BLC, ahearing, the in two-to-onenot be counted. After the
the areevidence the voter instructions on ballotacknowledged the showed

ofunderstand, of state’s certificationsecretaryto but theuphelddifficult
of race.as the winner theCoughlin
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The BLC found that “there was not enough presentedevidence to
voter,overcome the presumption that the by marking straightthe ticket

box, intended toparty straightvote theparty throughout despiteballot
alsohaving that,voted for individual races.” The BLC explained in its

view, cast,a straightwhenever ticket vote is it may “only be overridden by
an actual additional vote for an blank,individual candidate. If a race is left

marked,but a ticket boxstraight has been the ticketstraight trump.”will
The member of the BLCdissenting opined that the majority applied an
improper topresumption determine voter intent on the “skipped race”
ballots, which was to itscontrary legal duty recount,on an from aappeal
and a new election to inrequired be held the race for Hillsborough County
Attorney.

McDonough theappeals BLC’s decision and seeks a writ of prohibition
to enjoin the BLC countingfrom such race”“skipped ballots in violation of
the New Hampshire Alternatively,Constitution. he therequests court to
order a new election.

II. Preliminary Matters

We first Coughlin’saddress challenge jurisdictionto our over this case
parties’and the disagreement about the appropriate standard of review.

Coughlin argues jurisdictionthat we lack over this appeal because
(1996)RSA 665:14 does not provide an “express statutory right of appeal

to the Supreme Court for the office of County Attorney.” “Even assuming
the absence of a statutory right of appeal, this court cannot be divested of
its power to correct of abuses,errors law and other by writ of certiorari.”
Taylor v. Comm’n, 671,Ballot Law (1978);118 N.H. 673 see Dinsmore v.

Aldermen,Mayor 187, (1911).and 76 N.H. 189-90 We have adjudicated
county election indisputes the Seepast. 99,Murchie v. Clifford, 76 N.H.

(1911)100 to(challenge election results for county office);solicitor Stearns
O'Dowd, 358, (1917)v. 78 N.H. 359 (challenge to election results for county

office).sheriff Furthermore, formthe of the petition to this court is
irrelevant to our review of McDonough’s claims,legal because “[t]he
superintending power of the court over inferior tribunals does not depend
upon, and is not by,limited the accuracytechnical of designation of legal

Dinsmore, 190;forms of action.” 76 N.H. at see also MayorSheehan v.
Aldermen, 445, (1908).and 74 N.H. 446-47 Parties are entitled to “the

most convenient procedure for settlement of their controversy.”
Dinsmore, Therefore,76 N.H. at 190. we exercise our original jurisdiction
in this case because “the parties desire and the public requires,need a
speedy determination of the important issues in controversy.” Monier v.
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(1997).(1982); Accordingly,490:4Gallen, 474,122 476 see RSA weN.H.
ofas a for a writ certiorari.McDonough’s petitionappealtreat

review, also the parties’we settleBy granting certiorari
inapplyof review we shouldappropriateabout the standarddisagreement

athat conduct de novoContrary McDonough’s requestto wethis case.
ballots, fact,ofpresentsvoter intent a questionreview of the challenged

(1913).Hunt, 139, 14177 N.H. Innot of law. See Broderick v.questiona
certiorari, not conduct a novo review ofthe context of a writ of we will de

will,before the administrative tribunal. Wepresentedthe evidence
tohowever, legal respectreview BLC decision for errors withthe

law, it to arrive at acausingobservance of thejurisdiction, authority or.
reasonably causingbe or it tolegallywhich could not or madeconclusion

of discretion.arbitrarily, capriciouslyact or with an unsustainable exercise
533, (1999); Lambert, 147Hoyt,See 143 N.H. 534 State v.Petition cf.of

(2001)295, of discretion(explaining296 unsustainable exerciseN.H.
standard).

III. Discussion

that BLC credited theMcDonough erroneouslyfirst theargues
Republicanbased the ticketchallenged Coughlin upon straightballots to

BLCbyHe that so the violated the fundamentaldoing,marks. contends
official, is the theof election which to ascertain intent of voter onduty any

ballots,172 of the werespect challengedeach contested ballot. With to
respect remainingdo a determination with to theWe not reachdisagree.

97 challenged ballots.

LegalA General Principles

Long ago we advised:

nature,difficulties this care must be takenresolvingIn election of
that the matter is not decided on the basis of unwarranted

be thegoal legallytechnicalities. The must the ascertainment of
tothe The of election laws isexpressed objectchoice of voters.

voters,the and not to defeat them.rights duly qualifiedsecure of
will, statutoryto of the aascertaining popularAs a means the end

theresort to the ballots themselves asrecount is asimply
and evidence of the election.primary best

(1976) (citationsJustices, 756,116 andOpinion quotationsthe N.H. 759of
omitted). isguidance“The rule for ... in cases of this nature thatcardinal

certaintyif the intent of the voter can be determined with reasonable from
ballot,of in known conditionslight generallyan the of theinspection
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election,attendant upon the effect must be to that intent.”given Delahunt
Johnston, 1241, 1243(Mass. 1996) omitted).v. 671 N.E.2d (quotation If the

ascertained,voter’s intent “cannot thus be fairly satisfactorilyand the
rightly omitted);ballot cannot be counted.” Id. (quotation see In re

(Conn.79, 1994) (“ballotsElection U.S. Representative, 653 A.2d 92of
should, where reasonably possible, be read to effectuate the expressed

voter, her”).intent of the unreasonablyso as not to disenfranchise him or
argument,At oral parties agreedcounsel for both this standard is

consistent with New Hampshire election laws and jurisprudence, and can
be in thisapplied case.

Our election providelaws voters with waysseveral to theirexpress
(1996).intent. RSASee 659:17 The legislature directs voters to: for“Vote

the yourcandidate of choice for each office by making the appropriate
mark. Follow directions as to the number of candidates to be elected to
each 659:17,1.office.” RSA The statutory scheme further provides:

A mayII. voter vote for a candidate in a state general election
... by making the appropriate mark for the name of each
candidate for whom he wishes to vote. If he desires to vote for a
candidate ballot,whose name is not printed on the he shall write
in the name of the forperson whom he desires to vote in the
space provided for that purpose.

election,III. In a generalstate the following instructions to
for straightvoters ticket voting shall be printed on the ballot:

Make the appropriate mark for politicalthe ofparty your choice
if you wish to vote for all candidates inrunning party.that If you

ticket,vote a straight but towish vote for one or more individual
candidates, so,you may do and your vote for an individual
candidate will override the straight party vote for that office.
However, if you vote for one candidate for an office where more

elected,than one candidate is to be be sure to vote individually
for all your office,candidates of choice for that yourbecause
straight ticket vote will not be counted for that office.

In election,IV. a state general the following instructions to
splitvoters for ticket voting shall be onprinted the ballot: If you

do not wish to forvote all runningcandidates in the same party,
make the appropriate mark opposite the names of the candidates

youfor whom wish to vote.

659:17,RSA II-IV.

Pursuant scheme,to this statutory voters may vote for individual
candidates, write in candidates,names of lines,vote along straight party
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these voting required.lines. None of methods isalong split partyand vote
statutory are these methodsNor, permissive language,as we read the

Murchie, (county76 N.H. at 104 electionexclusive of one another. Cf.
was ofprior straightunder law when ticket vote exclusivedecideddispute

ballot). Thus, appropriateon if a voter makes an mark forany other mark
statute,complianceor office in with the aboveany candidate substantial

counted, however,Abe counted. See id. vote should not bethe vote should
in race the not intend toclearlyfor a in which voter did vote.a candidate

(W.Va. 1957).166,Kress, provision96 170 There is noSee State v. S.E.2d
in to vote for all offices in an election. See id.requiringour laws voters

by giving placeda intent to all marksweightWe determine voter’s
toballot, bymethod which the voter chose cast aregardlesson the of the

Murchie, may ignored.76 Marks on a not bevote. See N.H. at 107. ballot
See id.

our in this casesummary, guidingIn the are asprinciples inquiry
(1) irregularitiesnot mere orfollows: we will void an election because of

(2)ballot, vote;in the a election or we totechnicalities form of strive
ballot; (3)effect to all the and weby givingenfranchise voters marks on

thatdiluting counting votes marksbystrive to avoid votes as were
Yoshina,to indicate the intent to abstain. See Bennett v.intended voter’s

(9th (1999).1218, 1998), denied, 11031226-27 Cir. cert. 525 U.S.140 F.3d
or aguided particularis not a forby party politics preferenceOur decision

candidate,political by principles.but is these neutralguided legal

AnalysisB.

mind,these in are consistent with ourKeeping principles which
law, to the decision. The BLCstatutes and common we turn BLC’s

the this case to thedetermined that evidence in was insufficient rebut
her tothat the intended his or ticket votepresumption straight applyvoter

to BLC’s rulingraces. We hold that the was reasonable andskipped
ballots,172 inon the to of the which therespectsustainable record with

or morevoter seven or races. When a voter left seven out ofskipped more
blank, the intent to have straighttwelve races voter’s his or her ticket vote

certainty.”in the blank races can be determined “reasonablecount with
Coughlin.We the BLC’s decision to count these 172ballots foruphold
not haveany remaining challengedEven if of the 97 ballots should been

still win the election forCoughlin, Hillsboroughcounted for he would
Thus,a of 25 votes. we need not determineCounty Attorney by margin

any remainingBLC’s to 97 ballots isruling respectwhether the with of the
sustainable.
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that, case,We caution in a future evidence that a voter onskipped races
the ballot could be considered strong evidence the voter tothat intended
abstain from the skipped races and did not intend his or her ticketstraight

instance,vote to count in those races. For if a voter were to mark the
straight ticket box and then also mark the boxes next to each candidate of
the straight party races,ticket in eleven out of twelve it might very well

hold,strain tologic as the concurrence requires, that the voter intended to
vote for a incandidate the twelfth mayrace. It well be that the more
reasonable interpretation of that ballot was that the voter intended to
abstain from the twelfth race.

future,In the the BLC must examine all of the evidence of the voter’s
intent, including the ofnumber races left blank and whether the voter
voted for individuals who were of the straight ticket ofparty or a different
party. If the legislature responds to the concerns expressed theby
secretary state,of the BLC and this theopinion, confusion feared theby
concurrence should be eliminated.

We now address McDonough’s constitutional challenges. McDonough
argues that the BLC abrogated judicialits function to determine voter
intent in favor of the statutory scheme. He argues that the BLC

theinterpreted statutory scheme to it torequire apply a voter’s straight
ticket vote “despite inconsistent ballot markings.” The doesrecord not
support his Itassertion. shows that the BLC determined voter intent

upon themselves,based the ballots byand not blind reference to the
statutory Moreover,scheme. tocontrary McDonough’s assertions, the
BLC did not find that the ballot markings were inconsistent with a
straight ticket vote. Because the record does not support the factual

forpredicate this argument, we do not address it substantively.
McDonough next argues that the ballot instructions were so confusing

as to interfere impermissibly with a voter’s fundamental right to vote.
Assuming, deciding,without that voters have a constitutional right to

instructions,understandable ballot the factual record in this case is
insufficiently developed for us to decide this issue aas matter of law.

heard,The BLC and rejected, testimony from McDonough’s expert
regarding the confusing nature of the instructions. The BLC determined
that although “evidence was presented that the instructions on the ballot
are confusing and understand,”difficult to this evidence was insufficient to
demonstrate that voters did not understand the instructions. “This is
particularly true of the language nearest the oval to vote straighta ticket
which states:... ‘For all candidates of this fill inparty the oval.’”

fact,As the trier of the BLC was rejectfree to the expert’s intestimony
whole or in part. Appeal (1997).141Chickering, 794,N.H. 796 Weof
cannot say that its rejection of the expert’s testimony legalwas error.
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missing statutoryclaim thatMcDonough’sWe find no merit toalso
candidate racesvoting multiplein the inregardinginstructionslanguage

straight vote. The missingthe voters with to their ticketrespectconfused
athat should not invalidate vote. Seea technicallanguage irregularityis

(1975). Moreover,Mkt., Inc., 165,113 N.H. 167-68Keene CashGerry’sv.
no the resultschallenged multipleerrors in of the candidateMcDonough

missing anythe had effect onlanguageraces and there is no evidence that
at 167.the outcome of this election. See id.

concerns, BLChowever, the and theexpressed byWe share the both
votingthe for ticketstraight requiredof state that instructionssecretary

659:17, III are “a of confusion to the voters of Newby greatRSA source
Hampshire.” straight votingnote the ticket instructionsadditionallyWe

confusion electionprocedures priorand have been source of under laws.a
Murchie,See 76 N.H. at 107.

We do not voters andclearlyare troubled also that the ballots instruct
the under their votes will notabout circumstances whichunambiguously

count. no that when a race will notexplain skippedThere are instructions
any Having maybe for candidate. these kinds of instructions avoidcounted

future such as thisdisputes one.
with 172 ofheld that the BLC did not err to the 269Having respect

ballots, writ ofdeny McDonough’s requests prohibitionwe for achallenged
extraordinaryand a A writ is an writ used toprohibitionnew election. of

inferior fromprevent agency improperly exercisingan tribunal or
(1974).781,Durkin,v. 114 N.H. 783jurisdiction granted. Wymannot See

caution, then, the“onlyThis with extreme and whengranted rightwrit is
Ct., 788,114Hillsboroughto relief clear.” Durkin v. N.H.County Super.is

(1974). case, to clear.McDonough’s right789 In this relief is not
election,To whichproveset aside an a “must either fraud leavesparty

in the conductirregularitiesthe intent of the voters doubt or in of the
as the result.” 139Appeal ofSoucy,election of such a nature to affect N.H.

omitted).110,117 (1994) case,In this(quotation McDonoughand brackets
fraud, although “irregularities,”has or healleged provednot and asserts

discussed, “irregularities”as did not affect the result of the election.these
Coughlinvacate fromAccordingly, injunction preventingwe our

County Attorneythe office of and affirm hisassuming Hillsborough
Hillsborough Countyas the winner in this election forcertification

Attorney.

Affirmed.

concurred; Fauver, J.,DUGGAN,J., superior justice, speciallycourt
concurred; ARNOLD, JJ.,490:3, McGuire andassigned under RSA



115

490:3,superior justices, assignedcourt underspecially RSA concurred
specially.

Arnold, JJ., concurring AlthoughMcGuire and we concur inspecially.
result, ofupholdthe we would the decision the BallotHampshireNew Law

(BLC)Commission with agreeto all 269 Werespect contested ballots. with
the BLC andmajority, secretary straightthe the of state that ticket

believe,balloting however,has led to voter that theconfusion. We majority
erroneously thequestions straightBLC’s uniform rule of ticket ballot
interpretation and exacerbates surrounding straightthe confusion ticket
balloting.

The issue us is whether the decision of illegalbefore the BLC was with
law,respect jurisdiction,to authority by arrivingor observance of the at a

made,conclusion that could not or orlegally reasonably be whether its
unsustainable,exercise of discretion was orarbitrary capricious. Petition

Herron, 245, (1996); Lambert,141 295,N.H. 246-47 State v. 147 N.H.of cf.
(2001) standard).296 (explaining “unsustainable exercise of discretion”

This standard of is highly G.,review “narrow and In re Ryandeferential.”
643, (1998).142 N.H. 645 majority, that,Unlike the we in lightbelieve of

the instructions to votersgiven laws,on the ballots and electionapplicable
the BLC’s decision was both andreasonable sustainable on the record with
respect to all of the challenged ballots.

The touchstone of the BLC’s is voterinquiry intent. Voter intent is
by ballots,determined the inexamining light of relevant statutory

provisions and the instructions to the voters. See Murchie v. Clifford, 76
99, 104-05(1911).N.H.

The relevant statutes and ballot permitinstructions a tovoter both vote
straight ticket and to vote for individual candidates. The relevant portion
of the straight ticket voting instruction reads as follows:

Complete the oppositeoval ... political yourthe party of choice
... if you towish vote for all candidates inrunning party.that If
you straight ticket,vote a but wish to vote for one or more

candidates, you so,individual domay voteyourand for an
individual candidate will the straightoverride voteparty for that
office.

This (1996).instruction uponis based RSA 659:17,659:17 Under RSA a
(1)voter may: cast votes for 659:17,individual candidates only, see RSA II

(2)IV;and cast straight III; (3)a ticket only, 659:17,vote see RSA or cast a
straight-ticket andvote also vote for individual of thecandidates same or

aof different party, see id.
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mark in the straightwere thechallengedThe marks on the ballotsonly
candidates, butfor more and on somebox,ticket a mark one or individual

None ofballots, questions.or constitutionalnot all a mark on one more
crossed-out, erased, nofaint, indicating that the voterorthese marks was

(1913) (faint,139,Hunt,v. 77 141it. See Broderick N.H.longer intended
crossheavyname andnearly wholly opposite plaintiffserased cross

v.challenger); McIntyreforchallenger’s name indicates voteopposite
(S.D. 1996) (erasure intent toWick, indicates voter’s347,558 N.W.2d 361

mark).remove original
statutes,ballot andlightIn these and the relevant instructionsof marks

onstraightvoters intended their ticket votethe BLC determined that the
Hillsboroughforskippedcount in the racechallengedthe ballots to

itsno error in BLC’s exercise ofWe find theCounty Attorney. legalwould
and sustainable onrulinghold its was both reasonablediscretion and that

therespect challengedthe to all of ballots.record with
BLC’scasting upondoubt themajority byWe believe that the errs

rule,Under the BLC’s uniforminterpretation.uniform rule of ballot
theis insufficient to overcomemerely for individual candidatesvoting

ticket to counta intended his or her votestraightthat voterpresumption
case,” this might“in a future rulein thatskipped suggestingraces. While

whyto orunlawful, give guidanceto the BLC as whenmajoritybe the fails
thecan worsen confusionmight onlythis be the case. This omission

balloting.ticketsurrounding straight
ouris consistent withinterpretationThe uniform rule of ballotBLC’s

ballot,on a seemarkingsto effect to of thecase law. It seeks allgive
ofMurchie, 107, general policy interpretingat to our76 N.H. and adheres

Justices,voters, 114Opinionto enfranchise see theliberallyballots of
(1974). BLC’s also with the ballot711, comportsN.H. 713 The rule

toinstructions voters.given
toMoreover, a rule ballot determinehaving interpretationuniform of

104,Gore,... v. 531 U.S.necessary.”voter intent “is and Bushpracticable
(2000). the use ofexplained,the States Court hasSupreme106 As United

becauseparticularly necessaryto determine voter intent isuniform rules
to theinterpretnot to believe a witness but howquestion“the is whether
of orobject,or on an inanimate a cardboardpiecemarks or holes scratches

not The forthing,confronts a a searchpaper____The person.factfinder
designed to ensure uniformby specificintent be rulescan confined

treatment.” Id.
reasons, in the but upholdFor the above we concur result wouldall of

all 269 contested ballots.respectthe determination with toBLC’s
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