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Fargo’s argumentsWells are onpredicatedthat its asserted toright
23,2001.judgment Aprilon

does argumentsThe record not reveal that ofany regarding impactthe
the parties’ partialconditional settlement wereagreement raised before

Thus,superior argumentsthe court. those were not forproperly preserved
Sands, 507, 511(1999).our review. Merrill Lynch Futures v. 143N.H.

Jasper byasserts that the court erredsuperior failing to thedetermine
ofvalue AssumingO’Neil’sinterest in the marital home. decidingwithout

that this issue was forpreserved we note that theappeal, trial court’s
attachment,order Fargostates that Wells “ahas secured properly

recorded, on Mr. O’Neil’s50% interest in Wemarital home.” are not[the]
persuaded that this finding was erroneous.

arguesWells inFargo the alternative that if the lien priorityIRS takes
lien,over its that it should be entitled to the balance of the interpleaded

funds after the IRS tax lien has been We agree.satisfied. See RSA 511:56
- (1997).:57

inIssues raised appealthe notice of but not briefed are deemed waived.
Manchester, (2002).Collins v. City 701, 706147N.H.of

part; part;in reversed in remanded.Affirmed

Broderick, Nadeau, Duggan, JJ.,Dalianis and concurred.
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Assistance, and Portsmouthof ClaremontLegalHampshireNew
brief, orally),the and Mr. Baird(Jonathan Alan Linder onP. Baird and

petitioner.for the

Schwarzer,E. assistantattorney (MaryMcLaughlin, generalT.Philip
orally), respondent.for theon the brief andattorney general,

NewTennis, decision of theDuggan, Kerry theappealsThe plaintiff,J.
(DES) that he isSecurityofDépartment EmploymentHampshire

1, argues2001. TennisAprilbenefits as ofineligible for unemployment
determiningscheme forstatutorycontravenes thethat the decision
rulemaking,insurance, administrativeimproperinvolvesunemployment

We reverse.process.and violates due
years.for sixteenCorp. (Compaq)Compaq ComputerTennis forworked

his “last of work” would27,2000, daynotified him thatCompaqOn March
work, any'31, performnot come to or2000. Tennis didbe March

However, underfor after the 31st.Compaqservicesemployment-related
toarrangement, Tennis continuedseveranceCompaq’sthe terms of

2000,2,June whichand benefits untilbiweekly payhis regularreceive
duringTennis’ thispay periodDate.”called the “TerminationCompaq

2000,$5,706. package totalinga severanceIn June Tennis receivedtotaled
$3,804 March 31$17,118, postin vacation Thepay.as well as accumulated

(severance $26,628.pay) totaledpayments
1,Mayon 2000. Tofor benefitsunemploymentTennis filedinitially

benefits, requirementsmust meet twoapplicantanobtain unemployment
First, “totally unemployed”beapplicantto the mustrelevant this case.

benefits, wages aremeaning that “nofor which he seeksperiodtheduring
(the unemploymentno services”performsto him and ...payable he.

(1999). Second,282-A.T4, applicantthe must haveIRSArequirement).
$1,400”-in in the basequarterseach of two calendarnot less than“earned

(the 282-A:25earnings requirement). RSAhispreceding applicationperiod
2002).(Supp.

his severance over theprorated payfirst DESapplication,As to.Tennis’
31, 2000, by dividing the total severanceMarchforty-two followingweeks

of of work. DES thusgross dayas his lastweekly payhispay by
into as defined“wages”Tennis would continue receivedetermined that

(1999) 20, he received282-A:14, 2001. BecauseJanuaryIII untilRSA
under RSA“totally unemployed”notfrom his Tennis waswages employer,

20,282-A:14, January 2001.eligible for benefits until afterand thus not
decision.appealTennis did not this
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20, 2001, Tennis,JanuaryAfter who was still unable to secure
employment, reapplied benefits,for benefits.unemployment To obtain

$1,400hadTennis to demonstrate that he earned at least in quarterstwo
of the RSAperiod.relevant base See 282-A:25. usedDES the four
quarters of 1999 forperiod application.as the base this Because Tennis

payments performedhad received and services for Compaq throughout
entire DESperiod, permittedthis him to receive unemployment benefits

31,2001.from 20 toJanuary March
April 1, 2001,On statutorythe definition of period”“base and “benefit

(effective282-A:2, 1, 2001);year” changed. See RSA II April RSA 282-A:4
(effective 2001).1,April definitions,theUnder new had to reapplyTennis
for benefits and demonstrate he met the two quarter earnings

inrequirement yearthe 2000. DES reapplicationdenied his because it
determined that he had not “earned” income in two ofquarters 2000.
Specifically, it found that the severance payments received in the second

30,2000)quarter 1 to(April were notJune “earned” within the ofmeaning
RSA Tennis perform282-A:25because did not services during the second
quarter. Thus, DES concluded that hadTennis earned income in only the

2000,offirst and noquarter longer earningsmet the requirement for
unemployment benefits.

remedies,After hisexhausting administrative Tennis toappealed this
court. He the DESargues that that he inruling performmust services the

quartersecond to meet the earnings requirement law,has no basis in the
involves improper fact-finding, constitutes an unwritten rule in

Act,ofcontravention the Administrative Procedures and violates his right
to processdue of Welaw. thatagree statutoryDES lacked authority to

this onimpose condition the earnings requirement.
haveWe stated that:

law,[I]nterpretation of a statute questionis a of which we review
de novo. The instarting point any statutory interpretation iscase
the thelanguage of statute itself. Where the language of a

issue,particular statutory provision atis we will onfocus the
whole,statute aas not on isolated words or phrases. We will not

consider legislaturewhat the might have said or add words that
legislaturethe did not include.

Frazier, (2001)Crowley 387,v. 147 N.H. 389 (quotations and brackets
omitted).

RSA provides282-A:25 that an individual have earnings,“annual of
ofwhich in each the 2 quarterscalendar period][in the thebase individual

$1,400”must have earned not less than to receive benefits. The definition
of “annual isearnings” “the . . .wages duringearned periodeach base
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Hampshire.”in in Newemploymentan individualbyemployerfrom an
(1999). meansrequirement purposes,for“Wages,” earningsRSA282-A:16

to apaid payableservices orpersonalfor“every form of remuneration
(1999).282-A:15his unit.” RSAindirectly by employingordirectlyperson

“wages” under RSA 282-­clearly constitutespayTennis’ severance
but isgratuitous,is notemployerfrom anpay receivedA:15. Severance

to theprovides prior employee’sthe employeethe servicesconnected to
342, 345141 N.H.System,v. RetirementMilette N.H.daylast of work. Cf.

may count as(1996) payseverance(holding post-terminationthat
benefits); v.determiningin retirement Millercompensation”“eamable

(E.D. 1973)1242, (holdingTenn. thatStates, F. 1244-46Supp.362United
income under 26 U.S.C.may constitutepayseverancepost-termination

Thus, Tennis’DES found thatproperlypurposes).§ 61 for federal taxation
no later thanservices performed“attributable topayseverance was

wagesTennis’ second were31, quarterDES also held that2000.”March
servicesperformbecause Tennis did notunder RSA282-A:25not “earned”

quarter.them thatduringto merit

282-A:16, however, containnor RSANeither RSA 282-A:25
inquarterin the sameearnings to income receivedthat limitslanguage

statutoryBecause our canons ofservices.employee performsthewhich
include,”notthat the didlegislatureus to “add wordsconstruction forbid

statutory unemploymentfrom therequirementawe cannot infer such
atCrowley, 147 N.H. 389.scheme.

inprovisionno similar to thataddition, statutes containIn these
RSA282-A:14, III, or or both shall be“[w]ages earningswhich states that

week or weeks as the commissionerto been received for suchdeemed have
of similarreasonably said to The absence aapply.”find can bemay

not intend tothat the didlegislaturein RSA 282-A:25 indicatesprovision
earningsin fordeterminingto similar discretionauthorize DES exercise

performedan employeeThe resolution of whenpurposes.RSA 282-A:25
however, thisinvolves discretion. Forinevitablyto pay,services merit

forcannot be the touchstonereason, performeddate of servicesthe
Instead, statutorythe schemeunder the statute.earningsdetermining

notdetermination of which doesreceipt,date of theindicates that the
determining earningsfor underdiscretion, is the methodproperinvolve

in case.RSA 282-A:25 this
statutory scheme wouldof theinterpretationnote that DES’We also

in Tennis’ positionbenefits to claimantscompletely deny unemployment
payinconsistentlyto attribute severancepermitting agencytheby

Tennis’ firstday applicationlast of work. DES deniedreceived after the
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it that he was not in the“unemployed” quarterbecause determined second
282-A:14,under the definition in RSA I. In decision itsthat DES used

282-A:14, prorate paydiscretion under RSA III to Tennis’ severance over
Then,his of inforty-two following daythe weeks last work. the decision

us,now before DES determined that Tennis had no in the“earnings”
quarter quarter,second because it attributed the severance to the firstpay

in which DESperiod performedthe last Tennis services. thus attributed
paythe same both forwards and backwards.

argues policyDES that concernsseparate underlying RSA 282-A:14and
indeed,and,justify DES,RSA 282-A:25 mandate this result. toAccording

the definition of in 282-A:14“wages” purposelyRSA is broader than that
of in RSA to“earnings” prevent282-A-.25 an fromapplicant “double-

— is,dipping” receivingthat whileunemployment benefits at the same
receivingtime income from other 282-A:25,sources. The of RSApurpose

conversely, is to tolimit benefits applicants “regularly attached to the
507, (1949).labor market.” Riley, Thus,See Wellman v. N.H.95 510

maycertain income be attributed as “wages” applicantto an fromprevent
double-dipping, but not be attributed during periodthe same as “earned”
income because the not theapplicant was attached to labor market.

thatAssuming policythese rationales underlie the current
statutes,unemployment benefit we disagree theythat support the DES

decision in this case. Even if the initial determination to prorate Tennis’
necessaryseverance werepay preventto double-dipping, Tennis had some

connection with the labor market during the second quarter. thisDuring
heperiod, continued to receive biweekly checks from Compaq, continued

time,to accumulate vacation and continued to be listed as an employee by
Compaq, 2,which did formallynot terminate him until June 2000. DES
itself admitted that “mayTennis have been an employee for certain

31,purposes 2000, 2, Thus,between March and June 2000.” under the
policy DES,rationale byadvanced Tennis’ severance pay qualified as

during“earned” income quarter.the second
Finally, DES asks us to follow the decision in v. Meyer,Sorensen 370

(Neb. 1985),N.W.2d 173 which involved similar statutorya Inscheme.
Sorensen, the applicant a lumpreceived sum paymentseverance in the
first ofquarter year,the which was also the last inquarter which the
applicant performed Sorensen,services for his employer. 370 N.W.2d at
176.When applicantthe filed forinitially benefits in the second ofquarter
that theyear, agency held him ineligible proratedbecause it the first

severancequarter pay throughout year.that applicantId. The filed again
for benefits the following year. Id. To meet requirementNebraska’s that
he wageshave in each of quarters,two the applicant asked the agency to

hisprorate severance over the quarter,second as it had done in the first
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refused, CourtSupremeand the Nebraskaat 177.The agencyId.decision.
the twobehinddecision, separate policiesthecitingupheld its

178-79.benefits. Id. atunemploymentforrequirements
Sorensen, his final severancein Tennis receivedapplicantUnlike the

dayafter his last ofyear,of the monthsin the second quarterpayments
butTennis, thus, pay,his severanceasking proratenot DES toiswork.

actuallyhe received it.in whichit to theonly quarterto attribute
ours, be attributed tostatutes, that income willanticipatelikeNebraska’s

See id.earnings.it to determinereceivesperiod employeein which thethe
whichof earnings requirement,theNebraska’s version(quotingat 175-76

in each ofpaidshall have been“at two hundred dollarsthat leaststates
added)).(emphasis Because ourperiod”his her basetwo in orquarters

point,law this we needwith Nebraska ondoes not conflictholding today
in Sorensen. But seewith the decisionagreewe wouldnot decide whether

differingthe(White, J., dissenting) (describing agency’sid. at 179
“Catch-22”).as apayof the severanceattributions

theinconsistent withrequirementaimposedDESBecause
the earningsTennis metdeterminingin whetherstatutesunemployment

decision, remand for proceedingsitsreverserequirement, we and
this opinion.consistent with

and remanded.Reversed

Dalianis, JJ.,C.J., Broderick, and concurred.Brock, Nadeauand
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