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It was also established that ofany large use the similar thatproperty, to
proposed by applicant,the would affect the to degree.wetlands some The

revealed, however,evidence that the ofdegree from theimpact proposed
fact,would be minimal. Indevelopment Citythe Conservation Commission

noted in its approvalrecommendation of to “giventhe board that the
zoning land,General Commercial of ofparcelthis the Commission feels

planthat this is theprobably most sensitive to wetlands impact that could
be drawn.”

Accordingly, we hold that there was sufficient evidence to support
the board’s decision that the applicant satisfied Ordinance by401.5 B
showing that no reasonable use could be made of the property without a

court, therefore,wetlands The trialexception. not errdid in theupholding
board’s decision. Because we conclude that the board did not err in

B,interpreting it,Ordinance 401.5 all partiesas of the construe we do not
address the superior court’s upon Simplexreliance the case. weFinally,
will not consider the claimplaintiffs that the trial court erroneously
upheld the board’s decision that the applicant’s investment-backed
expectations were reasonable under the circumstances because there is no
indication in the board’s written that itopinion uponrelied that evidence to
support its decision.

Affirmed.
Brock, C.J., Broderick,and Duggan, JJ.,Nadeau and concurred.
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defendant, AdjustmentofDuggan, ZoningHooksett BoardJ. The
Memorial, (Sered), an(ZBA) intervenor, orderappealSered LLCand the
J.)(McGuire, Theytheir motion to dismiss.Superior denyingof Courtthe

therulingerred in that thesuperior plaintiff,that the courtargue
(commission), ahas tostanding appealHooksett Conservation Commission

(1996 &to RSA 677:4superior pursuantof the ZBA to the courtdecision
2000) (amended 2000).We reverse.Supp.

28, 2000, planfor siteJuly applicationthe commission reviewed anOn
(planningBoardby PlanningSered to the Hooksettsubmittedapproval

board) gasoline facility.and retail salesfor a convenience storeproposed
a memorandumreviewing application, providedthe commissionAfter the

Zoningthat the Hooksettstatingto board its determinationplanningthe
(ordinance) or repairof serviceprohibits the use “automobileOrdinance

planning subsequently soughtin The boardthe location.shops” proposed
the codeof ordinance from town’szoningan theinterpretation

enforcement officer.
4, 2000, zoninga formalthe code enforcement officer issuedAugustOn

propertyin that the use on theproposedwhich he concludedinterpretation
the formalappealedthe ordinance. The commissionpermittedwas under

(1996).The ZBA deniedto the ZBA under RSA 676:5zoning interpretation
rehearingfiled a forappeal. requestthe commission’s The commission

(1996) (amended 2000), Thewhich was denied.under RSA 677:2
the court undersuperiorthen the ZBA’s decision toappealedcommission

RSA 677:4.
dismiss, the commission lackedarguingZBA filed motion to thatThe a

superiorto the ZBA’s decision. Thestanding under RSA 677:4 contest
motion tosubsequentto dismiss and itscourt denied the ZBA’s motion

J.) hearinga on the(Mangones,The Court then heldSuperiorreconsider.
vacatingan orderhearing, superiorthe the court issuedFollowingmerits.
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ground facilitythe ZBA’s decision on the that the proposed prohibitedwas
by the ordinance. This followed.appeal

The is theappeal standingissue on whether commission has under RSA
to the ZBA’s to the theappeal superior677:4 decision court. As

determination of whether the has tostandingcommission a ZBAappeal
is statutorydecision a matter of we first theinterpretation, turn to

Botsch, (1980).600, 601in the v. 120language statute itself. See Silva N.H.
whole,In ourconducting analysis, “we will focus on the statute as a not on

or Morgan Assoc.,isolated words Snow v. American Horse 141phrases.”
467, (1996).Although beyondN.H. 471 we “will not look oflanguagethe a

to legislativestatute determine intent if the statute’s andlanguage is clear
“[wjhereRothe, 483, (1997),142unambiguous,” State v. N.H. 485 the

statutory islanguage ambiguous or where more one reasonablethan
exists,interpretation legislative historywe review to in analysis.”aid our

Lebanon, 331, (1997).K & J Assoc.v. 142City goalN.H. 333 is to“[0]urof
inapply light them,statutes of the inlegislature’s enactingintent and in

thelight soughtof to bepolicy byadvanced the entire statutory scheme.”
Appeal Dep’t 358, (1999)N.H. Transportation, 143 N.H. 360of of

omitted).(quotation bracketsand
The procedure by bywhich an adverse decision a code enforcement

officer may First, I,be asappealed 676:5,is follows. RSA permits “any
officer,person aggrieved anyor ... department, board, or bureau of the

municipality affected by any decision of the administrative officer” to
appeal the code enforcement officer’s to thirtydecision the ZBA. Within
days ZBA,after an order or selectmen,decision of the “the any toparty
the action or proceedings, anyor person directly affected thereby may

for aapply rehearing.” RSA 677:2. An appeal the ZBA’s onfrom decision
the motion for rehearing may then be inbrought the superior court within
thirty days by “[a]ny person aggrieved” by the order or thedecision of
ZBA. RSA 677:4. The statute defines “person aggrieved” “anyas party
entitled to request rehearinga under RSA 677:2.”Id.

The ZBA disputedoes not that the standing bringcommission had to its
original toappeal pursuant maintains,the ZBA to RSA 676:5. The ZBA
however, thethat commission lacks tostanding the of theappeal decision
ZBA beyond 677:2,this The ZBApoint. argues that under RSA theonly

and,may therefore,selectmen arequest rehearing the commission had
standingneither requestto a rehearing standingunder RSA 677:2 nor to

bring an toappeal court under RSAsuperior 677:4.
As to a ZBAstanding appeal decision to the superior hinges uponcourt

whether 677:2,the appellant may request rehearinga under RSA we first
consider whether the commission has the right applyto for a rehearing.
RSA 677:2 states that
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or of the board ofdays zoningafter order decisionany30[w]ithin
body or alegislativeof the localanyor decisionadjustment,

selectmen, anyzoning, partyin to its theappeals regardofboard
or any directly affectedproceedings, personto the action or

anyin to matterrehearing respectfor athereby may apply
or inin or or covered includedproceeding,the actiondetermined

order____”the

added). that RSA 677:2argues althoughThe(Emphasis commission
to a it nonethelessrequest rehearing,the selectmenauthorizesspecifically

partyit is the thatrehearinga for becausestanding to file motionhas
is, therefore, the ora to action“partyto the ZBA andappealinitiated the

otheranycontends thatRSA 677:2. The commissionproceedings.”
result,to an because “the677:2 would lead absurdinterpretation of RSA

ato the ZBA ... would not beoriginal appealthewhich initiatedparty
rehearing of the ZBA’s decision.”requestwhich could a‘party’

the code enforcementinitially appealedAlthough the commission
ordinance, itzoning the mere fact thatof theinterpretationofficer’s

pernot make it a se. Pelhampartythe doesproceedingsinstituted Cf.
2000).866,Vernon, (Sup.867 Ct.v. 717 N.Y.S.2dCouncil Gov. Bds. Mt.of

and the structure of the statutefact, languagea review of the plainIn
to theauthorityto grantthe did not intendsuggests legislaturethat

rehearing.for aapplycommission to
officer, board, bureauany department,to orauthorityRSA 676:5grants

noto the ZBA. The fact thatappealthe to initiate anmunicipalityof
legislaturein indicates that theRSA 677:4comparable language exists

thatrehearingto a andrequestto the selectmenonly intended authorize
the or“partybe considered a to actionwould notthe commission

Nonetheless, not who isas the statute does defineproceedings.”
677:2, we turn toproceedings,”to the action or RSA“partyconsidered a

legislaturein whether thedeterminingto assist ushistorythe legislative
board,“officer, bureauordepartment,have intended to include thecould

officer”decision of the administrativeby anythe affectedmunicipalityof
676:5,1, to the“partyZBA under RSA as ainitiated an to theappealthat

action or proceedings.”
RSA 677:2 and RSA 677:4legislative history ofarguesThe ZBA that the

theto authorizelegislature onlythat the intendedits conclusionsupports
courtappeal superioror an to therehearingto file a forrequestselectmen

ZBA, statutesof that the amendments to thesethe andfrom a decision
aor toleratedoversightis “neither anrequirementreveal that this

time, allthat at onehistorythe revealsambiguity.” legislativeWhile
officer hadmunicipaltheby the decision ofboards affectedmunicipal
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court,to a ZBA tostanding appeal superiordecision the see RL 51:64
(1942),we are not thatpersuaded subsequentthe amendments thesupport
ZBA’s assertion that the legislature onlyintended to authorize the

and, thus,toselectmen file a forrequest rehearing subsequent appeala to
superiorthe court.

time,At one RL 51:64 specifically permitted “[a]ny aggrieved...person
any officer,or or ortaxpayer, any department, board bureau of the

1949,to a ZBAmunicipality” appeal superiordecision to the court. Id. In
RL 51chapter legislaturewas amended and the introduced the
requirement partiesthat must file request rehearing priorfirst a for a to

1949, 278:1,toappealing superiorthe court. See Laws :2. Under the
statute,amended municipal expressboards were not granted authority to

a 1949, Moreover,file for arequest rehearing. See Laws 278:1. municipal
grantedboards were no longer to toexpress authority appeal decisions the

1949, Instead,court. Seesuperior Laws 278:2. the providedstatute that
“any party to the oraction orproceedings, any person directly affected
thereby may 1949, added).aapply for rehearing.” (emphasisLaws 278:1

legislature 51:65-d,The also added RL a “party”which defined as “[a]ny
person rights maywhose be directly by appeal____”affected said Laws
1949, In278:2. addition to the changes,above the eliminatedlegislature

expressthe authority for to anmunicipal superiorboards file to theappeal
court, and instead 51:65-b,included RL providedwhich that “[w]ithin
thirty days denied,after forapplication or,the a ifrehearing is the
application granted,is then within thirty days after the decision on such
rehearing, the applicant may appeal by topetition superiorthe court.” Id.
The ZBA acknowledges bythat removing municipal boards from the list of
parties expressly court,entitled to file an toappeal superior the legislature
created an ambiguity municipal included,because boards could still be
inferentially, in the term to“party the action or orproceedings, any person
directly 1949,thereby.”affected Laws however,278:1. The ZBA argues,
that this 1973,inherent ambiguity was resolved in the legislaturewhen

(1970) 51:64)amended RSA 31:74 (formerly RL by explicitly adding
“selectmen” to of partiesthe list permitted requestto file a for rehearing.

341:1,1973,See Laws arguesThe ZBA that this subsequent addition
makes onlyevident that the selectmen were intended beto authorized as a
party entitled requestto file a for rehearing.

An however,ofexamination the legislative history, reveals that it is
—legislatureunclear whether the intended to preclude municipal boards

—other than the selectmen requestfrom afiling rehearing.for For
example, in thereporting bill that ultimately 31:74,would become RSA
Representative Whipple explained that it tonecessarywas add the

toselectmen the list mayof those who the aapply to ZBA for rehearing
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affectedonly persons directlythepermitsthe statute“[pjresentbecause
(1973). In1472re-hearing.” N.H.H.R.to suchby ruling requestthe JOUR.

in this billby reportingSenator Poulsencontrast, remarks providedthe
may havemunicipaland other boardsthe selectmenconvey-thatseem to

to theappealas or a decision ofauthority, parties,hadalready personsthe
“[tjhisbill(1973). thatPoulsen explainedSenatorZBA. N.H.S. JOUR.2016

zoningtherehearinga before boardappealto torightthe selectmengives
alreadytheyI believe thatby the board of selectmen.adjustmentof have

that thepersuadedWe are notit not out.” Id.spelledthis but isright
to determine theguidancesufficientprovideslegislative history

intent.legislature’s

statutoryby thesoughtthe to be advancedconsidering policyAfter
athowever, 143 N.H.scheme, Transportation,N.H.Appeal Dep’tsee ofof

municipaldid not intend for all360, legislaturethat thewe are persuaded
the ZBA’sand torehearing appealto move forstandingto haveboards

stem from the factThe considerationssuperior policyto the court.decision
maymunicipal boardundoubtedly many instances when áthat there are

municipala ordinance. Ifzoninga ZBA’s ofdisagree interpretationwith
instance, “the andpromptin sucheverywere topermitted appealboards

essentially to agrind... wouldapplicationsreview of land useorderly
331,Bd., 525 A.2dAdjustment Planningv.Tp.halt.” Wash. Zon. Bd. of

(N.J. 1987). boardsby municipalSuits differentCt. Div.Super. App.335
victimizedelays unfairly propertyand thuscould cause considerable

asbyno affected the action suchowners, party directlywhenparticularly
Publicto See id. at 335-36.challenge application.seen fit theabutters has

contestants,ofupon legalbe to the fees bothpayfunds will also drawn
thenecessarily bywill not be servedthough the interestpublic’seven

govern­Finally, amongcontestspermit“[t]oSee id. at 336.litigation.
and a diversion ofgovernmentto invite confusion inmental units ... is

were entrusted---­theyfor whichpurposesfunds from thepublic
are, livelyreadilyone can foreseepolitics theyPractical whatbeing
if the othermay againstunits each mountamongwrangling governmental

units” should“wrangling among governmentalId. at 336. Suchassaults.”
considerations, we conclude thatIn the abovelight policybe minimized. of

torequest rehearingto agrant standingnot intend tolegislaturethe did
arean under RSA 676:5.Weappealthat initiatemunicipal mayall boards

inhowever, to construe the statute accordancethat our task iscognizant,
Thus, thatif the believes unintendedlegislative legislaturethe intent.with

respectfullywouldstatutory language, wehave beset itsconsequences
uncertainty. See Int'lclarify any Appealto the statute to removeurge it of

(2002).194, 196Officers,Bhd. Police 148N.H.of
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a “partyThe commission further that it should be consideredargues
or protectto the action it has a toproceedings” statutory dutybecause

dutyHooksett’s natural resources and We thedisagree. Anywatersheds.
commission has to Hooksett’s natural resources and watershedsprotect
provides authorityit the to the officer’sappeal only code enforcement

to the ZBA RSA Planning Zoningdecision under 676:5. Bd. v. Bd. ofCf.
(Mass. 1998)650, 652Appeals, 695 N.E.2d (granting standing only to

municipal officers or that to performboards have duties in relation to the
however,building statute,or inzoning). Nothing providescode the the

commission authority requestwith the to a or to file an torehearing appeal
the courtsuperior on the basis that it believes the ZBA’s decision will

482-A:10,jeopardize the town’s natural resources and watersheds. RSACf.
(2001)XVIII (expressly the commission the to aproviding right request

rehearing and aappeal Hampshiredecision of the DepartmentNew of
Environmental to the permitsServices courtsuperior regarding issued
pursuant to its wetlands permitting program). We conclude that the
commission lacked to a orstanding request rehearing superiorto toappeal

Hence,court. the court erredsuperior by denying the motion to dismiss.

Reversed.

Brock, C.J., J.,Broderick, concurred; DALIANIS,and J., with whom
Nadeau, J., joined, dissented.

Dalianis, J., I believedissenting. that the Hooksett Conservation
(commission)Commission had standing to contest the ofdecision the

(ZBA). Thus,Hooksett Zoning AdjustmentBoard of I dissent.respectfully
“The starting point in any statutory interpretation is the languagecase

of Frazier, (2001).the Crowley 387,statute itself.” v. 147 N.H. 389 RSA
(1996 2000) (amended 2000)677:4 & Supp. provides any personthat

“aggrieved by any order or ofdecision the ofzoning adjustment”board
ofmay appeal a boardzoning adjustment superiordecision to the court.

RSA “person aggrieved”677:4 defines a “anyto include entitledparty to
(1996) (amendedrequest 2000)a under RSArehearing 677:2.” RSA 677:2

permits to“any party the action proceedings” requestor to rehearing
before the zoning adjustment.board of theAs commission initiated the

ZBA,before itproceedings the seems toevident me that the commission is
a to them.“party” Accordingly, the commission was entitled to appeal the
ZBA’s decision to the Insuperior clarity,court. of thelight statute’s there
is beyondno need to look plain meaningits to legislativediscern intent.

P., (2002).Baby 772,See In re Girl 147N.H. 775

Nadeau, J., joins in the dissent.


