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technicalities,Given emphasis justiceour on over see id.procedural
516-17,at we plaintiffsconclude that the failure to meet the courttrial

deadline under inthese circumstances should not have resulted the
ofexclusion the plaintiffs expert, which the dismissal ofultimately caused

his case.
Because the trial court’s dismissal of the case was thepredicated upon

exclusion of the plaintiffs we thatexpert, byconclude the trial court erred
thedismissing case toprior trial.

in part,; reversed in and remanded.part;Affirmed
BarryDuggan, J., concurred; Coffey, JJ.,and superior justices,court

490:3,specially assigned RSAunder concurred.
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theP.A., C. Schuster onSchuster, (BarryLebanonButtrey Wing,& of
plaintiff.for theorally),brief and

(H. Jr. on theFulton, P.L.L.C., Waugh,Bernardof LebanonGardner &
defendant.for theorally),brief and

(DavidBass, W. andP.A., RaymentConcordCleveland, ofWaters and
brief, Rayment orally), for thethe and Mr.B. Pribis onWilliam

intervenors, Hannaford Bros. Co.Inc. andBayson Properties,

McKibbin, a of theappealsA.D. decisionDalianis, The plaintiff,J.
J.) ofCitya decision of the Lebanon(Burling, affirmingSuperior Court

(board) a specialan forgranting applicationAdjustmentBoard ofZoning
We affirm.Bayson Properties, (applicant).Inc.intervenorexception to

Thein the certified record.facts are containedfollowingThe relevant
Roadof near Heaterpropertyten acres realapplicant approximatelyowns

(the iscity). The zonedcity propertyin the of Lebanonand Route 120
commercial, Wetlands Conservationcity’sis within thegeneral but located

2000, toexceptionfor a27, applicant applied specialOn theDistrict. April
and lot with 30256,000 grocery parkingstore aa footsquareconstruct

401.5, inSpecial Exceptions, provides,Ordinanceparking spaces. City
'part:pertinent

exceptionaAdjustment, specialto the .Board ofUpon application
the erection of a structure within thepermitbe tomay requested

District, the followingthat all ofprovidedConservationWetlands
exist, findings requiredto in addition to theconditions are found

Section 801.3.by

District,theDue the of Wetlands ConservationprovisionsB. to.
the requestedof lot can be made withoutno reasonable use the

exception____wetlands

Zoning IV, (1990). OnLebanon, N.H., §#2 401.5 BOrdinance art.
that8, 2000, recommendedthe Lebanon Conservation CommissionJune
theexception. holding public hearings,Aftergrant specialthe board the

with certain conditions.granted special exceptionboard the
denied, theappealedtherehearing plaintiffhis for a wasrequestAfter

inargued,petition, plaintifftrial In his theboard’s decision to the court.
401.5erroneously appliedand Ordinancepart, interpretedthat the board

were usesthat there other reasonableB the evidence establishedbecause
Novemberrequire special exception.would not a Onpropertyfor the that
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19, 2001, order,partthe trial court affirmed the board’s decision. As of its
court,the upon Technologiestrial v.relying Simplex Newington,Town of

(2001),145 interpretationN.H. 727 found that literal of 401.5a Ordinance
B tocontrarywould be the constitutional protections propertyafforded

Thus,owners. the trial court stated that the board not err indid its
addition,of Ordinance B. In theinterpretation 401.5 court found that the

board did not err in considering viabilityeconomic and investment-backed
asexpectations decidingfactors when whether the applicant’s proposal

was a reasonable use. This followed.appeal
1)On plaintiffthe that theappeal, argues by:trial court erred relying

upon the Simplex decision and a less restrictive forapplying standard a
2)special exception B;interpretingwhen Ordinance 401.5 theupholding

board’s nodecision that reasonable use could be made of the property
wetlands; 3)without affecting and the decisionupholding board’s that the

applicant’s expectationsinvestment-backed were reasonable under the
circumstances.

The findingsfactual of the board are deemed prima lawfulfacie
reasonable,and set byand will not be aside the superior court absent

law,errors persuaded,of unless the court is based a ofupon balance the
probabilities of it,the evidence before that the board’s isdecision

(1996).unreasonable. RSA 677:6 The party seeking to set aside the board’s
decision bears the burden of on toproof appeal the Id. Wesuperior court.
will uphold the onsuperior court’s decision unless isappeal it not
supported by the orevidence is erroneous. Mt.legally Valley Mall Assocs.

(2000).v. 642,Municipality Conway, 144 N.H. 647 Our is notinquiryof
found,whether we would asfind the trial court but rather whether the

evidence reasonablybefore the court supports its Id.findings.
A special isexception a use permitted upon certain conditions as set

forth in zoning Bourassa, 629,a town’s ordinance. Geiss v. 140 N.H. 631
(1996). In aapplying specialfor exception, applicantthe has the ofburden
presenting sufficient evidence support findingto a favorable on ofeach the

Jensen’s,requirements for Dover,a special exception. CityInc. v. 130of
(1988).761,N.H. 765 “It that,is ingenerally recognized this State in

considering grantwhether to a special boardsexception, zoning may not
vary or anywaive of the requirements as set forth the zoningwithin
ordinance.” New Board,London Land Use Assoc. v. New London Zoning

510, (1988).130 addition,N.H. 517-18 In there must be sufficient evidence
before the supportboard to favorable findings on all of the ordinance’s
requirements. Alton, 424, (2002).Tidd v. Town 148N.H. 427of

interpretationThe a law,of ordinance a ofzoning questionis wewhich
(1998).review de 144, 147novo. Tausanovitch v. Town Lyme, 143 N.H.of
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governconstructionstatutory generallyrules ofthe traditionalBecause
review, of ordinance should be construedphraseswords and anour the

of Id.usage language.and theto the commonaccording approved

401.5, anOrdinancea underspecial exceptionIn to receiveorder
the of the Wetlandsprovisionsthat to“[d]uemust establishapplicant

District, of the lot can be made withoutno reasonable useConservation
LEBANON, N.H., ZONING ORDINANCEexception.”wetlandsrequestedthe

(1990).IV, agreeof that the literalpartiesB All the§#2 art. 401.5
not mean that the in orderapplicant,this doesprovisionofinterpretation

ofall other usesaffirmatively disprovemustexception,to a specialreceive
Rather, the at oralas concededplaintiffits use.except proposedthe lot

theB is thatconstruction of 401.5properthe Ordinanceargument,
lotreasonablyhe use the withoutthat or she cannotprovemustapplicant

plaintiff agreesthe The that economicwetlands.uponsome encroachment
a considerationreturn, standpoint,an is validobjectivefrommeasured

use.determiningwhen reasonable
theupholdingin board’scontends that the trial court erredplaintiffThe

not whether there were otherthe board did considerdecision because
He that the evidence establishedfor the assertsproperty.reasonable uses

uses, a thatsupermarket,aside fromthere were other reasonablethat
wetlands, to thethat the trial court’s decisionnot affect andwould

byis the record.contrary supportednot
thatpublictheduring hearingswas evidence presentedWhile there

general zoningin the commercialare different usesmany permittedthere
underdistrict, the was what uses were “reasonable”the for boardquestion

lot,aquestion largeThe in ispropertycircumstances of this case.the
size, of“pockets”in and contains numerousten acresapproximately

It in city’sthe is located thethroughoutscattered site.wetlands
borders, among things,other automobilezoningcommercial district and

itpublic hearings,theDuringclinic and two bank branches.dealerships, a
from 120 and thatthere is no access to the Routepropertywas shown that

a from the road.visibilitythere is lack of
LeClair, that of this limitedexpert,a real estate testified becauseLarry

thelargeit to onvisibility, necessary put somethingand of isaccess lack
to120 draw traffic the site.be -visiblefrom Route andproperty that will
standpointbe from an economicstores would not reasonableSmaller

Thus,be from Route 120. LeClairbecause would not visiblethey
consideringlogical property,“no or use of th[e]confirmed that reasonable

factors, type of store of [its]all be made either than this[sic]of the could
size.”
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It was also established that ofany large use the similar thatproperty, to
proposed by applicant,the would affect the to degree.wetlands some The

revealed, however,evidence that the ofdegree from theimpact proposed
fact,would be minimal. Indevelopment Citythe Conservation Commission

noted in its approvalrecommendation of to “giventhe board that the
zoning land,General Commercial of ofparcelthis the Commission feels

planthat this is theprobably most sensitive to wetlands impact that could
be drawn.”

Accordingly, we hold that there was sufficient evidence to support
the board’s decision that the applicant satisfied Ordinance by401.5 B
showing that no reasonable use could be made of the property without a

court, therefore,wetlands The trialexception. not errdid in theupholding
board’s decision. Because we conclude that the board did not err in

B,interpreting it,Ordinance 401.5 all partiesas of the construe we do not
address the superior court’s upon Simplexreliance the case. weFinally,
will not consider the claimplaintiffs that the trial court erroneously
upheld the board’s decision that the applicant’s investment-backed
expectations were reasonable under the circumstances because there is no
indication in the board’s written that itopinion uponrelied that evidence to
support its decision.

Affirmed.
Brock, C.J., Broderick,and Duggan, JJ.,Nadeau and concurred.
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