
55

Carroll
No. 2001-755

Steven Whitaker

v.

Drew,L.A. Inc.

13, 2002Argued: November
17, 2003Opinion JanuaryIssued:
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brief, and Brian C.Shaughnessy orally), plaintiff.for the

Devine, Branch, P.A., (RichardMillimet & of Manchester E. Mills and
brief,Donald L. Smith on the and orally),Mr. Smith for the defendant.

Dalianis, J. The plaintiff, Whitaker,Steven appeals the dismissal of his
negligence defendant,action against Drew,the L.A. Inc. On appeal, he

J.)argues (Fauver, (1)that the Superior Court erred by: him torequiring
present expert (2)totestimony support his claim of negligence; granting
the defendant’s motion to expertexclude his because he missed a

(3)deadline;disclosure and dismissing the case prior to trial because he
could presentnot expert testimony. affirm in part,We reverse in part and
remand.

The record contains the following 18, 1996,relevant facts. On June the
plaintiff was instructed to (roller),drive a rollervibratory leased from the
defendant, from the top of Mount Washington down the Mount
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roller, the notified hisdriving plaintiffto theAuto Road. PriorWashington
Despiteforce.apply any brakingdid notthat the roller’s brakessupervisor

roller,theconcern, apparentlyhim to drivesupervisorthe instructedthis
transmission.hydrostaticof the roller’sbraking capabilitiesthebecause of

stopand couldspeedcontrolled the roller’stransmissionhydrostaticThe
thedesign,the brakes. Because of thisthe use ofthe roller without

mechanism,brakingthe roller’s primaryacted astransmissionhydrostatic
or mechanism.secondary back-upwere aand the brakes

the road whenhalf-way downapproximatelyhad descendedplaintiffThe
twentyreachedspeed,control the roller’s whichfailed tothe transmission

the twelveapproximatelyof roller istop speedhour. The normalpermiles
roller,control the so he drovelongerThe could noplaintiffmiles hour.per

traffic. Thehitting on-comingto avoidof the mountainit into the side
bodily injuries.the roller and sustainedwas thrown fromplaintiff

defendant, the accident resultedclaimingthe thatThe suedplaintiff
of the roller.inspection and maintenancenegligentfrom the defendant’s

hydrostaticclaimed that the roller’s transmissionspecificallyThe plaintiff
not forfailed, responsiblebut conceded that the defendant wasand brakes

claimnegligence solely uponHe based histhe failure of the transmission.
brakes.properly functioningthe lack of

1,2000trial, deadline for theAprilthe trial court established anPrior to
opinionswitnesses whose orexpertto disclose information aboutplaintiff
35(f). Theat trial. See SUPER. Ct. R.presentedwould betestimony

The defendant filed aany expertdid not witnesses.plaintiff disclose
2000,30, that the trial court ruleAugust requestingin limine onmotion

trialtestimonyfrom atprecluded presenting expertthat the wasplaintiff
the motiongrantedmeet the 1 deadline. The trial courtAprilfor failure to

introduce toexpert testimony proveand ruled that the mustplaintiffalso
brakes caused the accident.properly functioningthat the lack of

dismiss, plaintifffiled to that the couldarguingThe defendant a motion
Theexpert testimony.of withoutprove prima negligencenot a casefacie

that the trial court rule that he did notobjected requestedandplaintiff
case, or, alternative, himgrantto his in theexpert proveneed an witness

30,2001, the trial courtmore time to disclose an witness. On Marchexpert
the an extension untilgranted plaintiffdenied the defendant’s motion and

to15,' 2001, pursuantwitness informationexpertJune to disclose all
35(f), adheredstrictlyRule “This deadline must beSuperior stating:Court

to, from anfinally callingwhich the will befailing plaintiff precluded
trial.”expert at

12, 2001, the that RobertOn the disclosed to defendantApril plaintiff
vitae with theexpertHolt would be his and included Holt’s curriculum
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The plaintiffnotification letter. that the defendant locate therequested
roller and a time for Holt examine it.arrange to

12, 2001, 2,2001, plaintiff repeatedBetween and the madeApril August
inefforts to locate the roller and to obtain its serial number order to

manufacturer, theacquire specifications notingthe from the to defendant
that did respondthe disclosure deadline was imminent. The defendant not

7, 2001,to the plaintiffs inquiries byuntil June when it letterexplained
that the roller been sold it wouldhad and that obtain the sale information
so that the plaintiff could locate the roller. The theprovideddefendant
plaintiff 26, 2001,with the sale information on and roller’sJune the serial

12, 2, 2001,number on July 2001. On the notified theAugust plaintiff
defendant roller hadthat the been located at a construction site in Maine
and that an inspection placewould take sometime within the next several

13,2001,weeks. Holt the Augustroller on and ainspected produced report
31,2001.on August

13,2001, time,On August for the first the plaintiffdefendant notified the
that it would to ofobject plaintiffsthe use an theexpert plaintiffbecause

2001,had not 14,met the disclosure deadline. SeptemberOn the defendant
filed a testimony.motion to exclude Holt’s grantedThe trial court the
motion, and casethe was The aplaintiffdismissed. filed motion for
reconsideration, the trialwhich court denied. This appeal followed.

The first trialplaintiff argues erroneouslythat the court ruled that
he was torequired present expert testimony to hissupport negligence
claim. beyondWhere scientific issues would be the ofcapacity persons of
common experience and to formknowledge judgmenta valid by
themselves, evidence to inexpert is assist a itsrequired jury decision.

(1995).Burnett, 633,v. 139Lemay N.H. 634

that,We theagree case,with trial court in this an expert was
required to thatprove the lack of properly functioning brakes caused the
accident. The ofoperation construction withequipment complex
hydrostatic the jurors.transmissions is not within common ofexperience
The average juror could not whether the amongdetermine interaction the

road,slope roller,of the the weight of the the failure ofclaimed the
hydrostatic transmission and the claimed failure of wasthe brakes such
that haveproperly functioning preventedbrakes would the accident. The
plaintiff because the forargues specificationsthat the roller indicate that it
would function on a 30% couldgrade, jurythe infer that thereasonably
brakes, had beenthey functioning, preventedwould have the accident.
This argument unpersuasive.is The for vehicle referspecifications the to
the 30% grade specification,under the thepropulsion brakingnot
specification. if the specificationsEven could be as statingconstrued that
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however,grade,30% thatto function on adesignedthe brakes were alone
fact,would, the roller under thestopinthat the brakesprovewould not

in the accident.involvedconditionsparticular
testifiedthe defendant’s mechanic would havearguesThe thatplaintiff

slopesonperform repair steepto roadsidethe roller was usedthat
accidents, need forobviating thetherebywithout similarfrequently any

to betestimonyEven if such weretestimony. disagree.Weexpert
or notdeterminingthe in whetherjuryit would not assistpresented,

accident, thegivenwould have thefunctioning preventedbrakesproperly
which it occurred.circumstances underspecific

theby grantingThe next that the trial court erredplaintiff argues
testimony expert.plaintiffsmotion exclude the of thedefendant’s to

rules, maythe court the trial courtpreface superiorto the toAccording
justicerule and asany good appearsof causeapplication “[a]swaive the

sanction,discoveryR. In arequire.” reviewingSUPER. CT. Preface.may
it anrulingtrial court’s unless constituteswe will not reverse the

Cromlish, 277,v.See State 146 N.H.unsustainable exercise of discretion.
(2001)295,Lambert,(2001); v. 147 N.H. 296280-81 see also State

standard).exercise of discretion(explaining unsustainable
the defendant’s motion to exclude thegranted plaintiffsThe trial court

35(f)failed to the Ruleplaintiffthe discloseexpert witness because
for15, In motionby denying plaintiffsinformation June 2001. the

inreconsideration, “anythe that thedelay” plaintiffstrial court held
plaintiff argues delay complyingThe that his inunjustified.disclosure was

hisdifficultyhis injustified by arrangingthe court’s waswith trial order
of roller. Weexpert’s inspection agree.the

he hisThe defendant that had chosen Holt to beplaintiff notified the
the rollergaining12. means of access toApril plaintiffs onlyon Theexpert

The saleprovidethe defendant did not thewas defendant.through
roller’sprovidethe until June 26 and did not theinformation for roller

Further,12, evenuntil well after the June 15 deadline.Julyserial number
information, andplaintiffthe had to locate the rollerwith the sales

inin siteroller was use at a constructioninspectionschedule an while the
deadline, thethe toapologizedMaine. even after the defendantFinally,

andto locate the roller’s sale informationinabilityfor itsplaintiff
theplaintiffit. While the should have askedcontinued its efforts to obtain

deadline, haveplaintiffof the the couldtrial court for an extension
assumed, conduct, that notthe defendant’s it wouldgivenreasonably

latedue to theexpert testimonyof theobject to the introduction
512,Procedure, 139 520Civil N.H.disclosure. In re RulesProposed ofCf.

bar).(1995) of our(noting collegialitythe
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technicalities,Given emphasis justiceour on over see id.procedural
516-17,at we plaintiffsconclude that the failure to meet the courttrial

deadline under inthese circumstances should not have resulted the
ofexclusion the plaintiffs expert, which the dismissal ofultimately caused

his case.
Because the trial court’s dismissal of the case was thepredicated upon

exclusion of the plaintiffs we thatexpert, byconclude the trial court erred
thedismissing case toprior trial.

in part,; reversed in and remanded.part;Affirmed
BarryDuggan, J., concurred; Coffey, JJ.,and superior justices,court

490:3,specially assigned RSAunder concurred.
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