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(N.Heed,Peter W. William and Simon R.attorney general Delker
Broim, brief,senior on the and Mr.attorneys general,assistant Delker
orally) for the State.

defender,Rothstein, Concord,David ofdeputy appellate byM. chief
brief and theorally, for defendant.

Brock, defendant, Evans,C.J. The was of recklessChad convicted
murder, (1996),second-degree see RSA 630:l-b counts offive second-

(1996), minor,degree assault, RSAsee 631:2 the welfare of aendangering
639:3, (1996), assault, (1996),see RSA I and RSA 631:2-asimple see

following Bortner,the death of twenty-one-month-old Kassidy the
daughter (1)of girlfriend,his Amanda Bortner. He appeals, arguing that:

(T. J.)the Nadca/a,Superior Court the aerroneously gave jury false
(2)exculpatory instruction;statement the evidence on the second-degree

murder charge was insufficient because it failed to eliminate the conclusion
Marshall, her; (3)that Kassidy’s babysitter, Jeffrey killed and the court

erroneously admitted various of Amanda’s understatements the excited
803(2).utterance to theexception hearsay rule. See N.H. R. Ev. We affirm.

I. Facts

The jury could have found the following facts. Amanda and the
defendant later,in Abegan dating June 2000. month she and Kassidy
moved into the thereafter,defendant’s home. ShortlyRochester bruises
started onappearing TheseKassidy. bruises were caused by the
defendant.

first,At the Kassidydefendant bruised only occasionally by forcibly
grabbing her face out of frustration because Kassidy jealousbecame when
Amanda on,was affectionate towards him. As time hiswont frustration
with Kassidy grew.

In died,the month before she the grabbed Kassidy’sdefendant face
hard as often aas twice week. He called her names such as “little bitch”
and ing week,retard.” As as three times thefrequently a defendant“f—
disciplined byKassidy picking byher theup armpits roughlyand placing
her in front Once,of a wall or in a corner. he her thegrabbed by back of
the neck door,and tossed her against a closet herbanging againsthead

time,the door. resisted,Another when Kassidy herpicked up byhe the
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intervened, he grabbedand the bed. When Amandathrew her onarmpits
Kassidythataway, mutteringand he wished'Kassidy’s leg then walked

occasion, her andstop cryinganother to fromhad never been born. On
throat,on hardfinger Kassidy’sthe hisscreaming, presseddefendant

to make herenough gag.
thefalse toup explainThe defendant and Amanda made excuses

face, grabbedthat the defendantKassidy’s includingbruises onobvious
saidtrampoline. Theyto her from off a alsofallingfaceKassidy’s prevent

clumsy sheKassidy because she was or becausethat was bruised
thatthe bruises her fearbumped her head. Because of andaccidentally

her, input Kassidy dayrefused tobe taken from AmandaKassidy would
Marshall, toInstead, boyfriend,her sister’sshe asked her sister andcare.

baby-sit.
died,8, 2000, Kassidy droppedAmandadayNovember the beforeOn

Maine, aroundKittery,in atat her sister’s and Marshall’s homeher off
fine,off, wasKassidy Kassidy2:30 shepm. dropped1:30 or When

ona scratches and a faded bruisecouplea bit She had ofalthough sleepy.
theface, spentHer was Shemore. behavior normal.nothingher but

cartoons.watchingafternoon
thereafter,5:00Kassidy pm. Shortlyat aroundupThe defendant picked

actinglittle is weirdfrom his to tell Marshall that bitch“[t]hehe called car
car. Anwas around” in theKassidyHe said that “kind of bobbin’again.”

her facelater, and said that she fell onso he called Marshallagainhour or
theevening,her the car. Later thatthe when he took out ofgroundon

withand him that while ballagain playingcalled tolddefendant Marshall
Duringwith theson, Kassidy bywas hit his son a ball.three-year-oldhis

frantic, Kassidy’sconversation, telling Marshall thatthe defendant became
head, to He toldup.in the her at her wakeyellingwere back of andeyes

that theout cold. When MarshallKassidy suggestedMarshall that was
had “comethe the defendant said that shehospital,defendant take her to

and wasout of it” fine.
He toldAmanda to tell her about the incident.The defendant also called

anymorebaby-sit Kassidy “[i]the did to for becauseher that not want
hurtssheevery something happenslike that I have her whereseems time

herself.”
Atfought.and the defendantAmanda home that shenight,When came

thepinned againstand hergrabbedthe her throatpoint,one defendant
Youcouch, gets going.know what metelling out----youher to “cut it

my temper.”what makesknow
to house.KassidyAmanda Marshall’smorning, broughtThe next

tobed, face, then saidKassidy’sa looked at andlay KassidyAmanda on



419

sister, ,ingher “Look what he did. It looks like doesn’t it.”s—f-—
bruised; herKassidy’s badlyface was the bruises around forehead looked

fingerlike marks.
Kassidy sick and in Marshall andappeared pain. Amanda’s sister were

her,concerned her and her bed. When tried toput theyabout to rouse
Kassidy and from them. towhimpered pulled away Amanda’s sister went

and withstayed Kassidy, lettingwork Marshall at home her Atsleep.
around 9:30 that the called askedmorning, Kassidydefendant and how

doing.was The then Marshall that haddefendant told he received a call
from the State had seen atKassidy actingbecause “someone his house

quite tellingweird.” The defendant was thatangry, Marshall Amanda and
get“the little bitch to out ofgoing my[are] have to house.”

At around Marshall to the top.m., Kassidy12:30 went bedroom check on
unconscious, eyes head,and saw that she her were in backwas the of her

she 911,and was a While on withmaking gargling phonenoise. the he tried
her,to resuscitate but could Kassidy bynot. was taken ambulance to a

pronouncedMaine onhospital and dead arrival.
An that died atautopsy Kassidy approximatelyrevealed 12:30 fromp.m.

multiple injuriesblunt-force causedthat had and in herbleeding swelling
brain, nerve,in inbleeding optic bleedingthe and internal her abdomen.

died,The medical examiner estimated that before she Kassidy received
eight to ten theblows to head and at least two theblows to abdomen from

force,a blunt as a Kassidy’ssuch fist or a foot. head injuriesfatal were
inflicted sometime within the hours hertwenty-four preceding death.

In addition to her fatal injuries, Kassidy had numerous bruises and
multiple offractures in various of thestages healing. Most bruises were

eightbetween twelveand hours old. None of the onbruises faceKassidy’s
was consistent hitbeing bywith a ball.

On the night death,of theKassidy’s police Amanda,interviewed her
sister, Marshall and the defendant. The defendant told the police the
trampoline hadstory explainto how he once Kassidy’sbruised face. He
also told them shethat would sometimes “throw inherself the comer or
throw theherself into wall” or and “slam rightrun into” a comer. He
stated that Kassidy was and“clumsy” constantly walked into things like
his coffee That night,table. Amanda and the defendant spoke by
telephone. Crying, defendant,Amanda told the killed Imy baby;“[Y]ou

you this;know did you wanted her dead.”

II. False ChargeEvidenceExculpatory

The assignsdefendant two errors to the court’s false exculpatory
First,statement he thatarguesinstruction. such an instruction constitutes
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Second, ifhe that evenargueson the evidence.an commentimpermissible
it tois the should have broadenedthe instruction courtpermissible,

address eachbystatements made Marshall. Weexculpatoryinclude false
in turn.argument

theis withinwording jury generallyThe of instructionsscope and
364, 366Lamprey,trial court. v. 149 N.H.sound discretion of the State

the(2003). charge fairlyunless fails coverjuryWe will not reverse the to
challengedin See id. do not review theissues the case. Welegal

instead, theisolation; we them in context ofin review theinstructions
whether the trial courtand all of the evidence to determinechargeentire

Newell, 199,law. v. 141 N.H. 205stated the relevant Stateadequately
have(1996). a reasonable wouldinterpret jurorWe instructions asjury

N.H. at 366.them. 149Lamprey,understood

A. Comment on Evidence

was as follows:challengedThe instruction

statements theregardingEvidence introducedhas been
youon Ifexplain bruising Kassidy.offered to certaindefendant

totendingmade statementsintentionallyfind the defendant
innocence, witness,or to influence a and that thedemonstrate his

false, mayyouare later discovered to be thenstatements
a of guilt,the statements show consciousnessconsider whether

to toany, giveif such evidence.significance,and determine what

Fischer,v.approvedto one which we in StateThis instruction is similar
(1999). an311, Fischer, not suchIn we did decide whether143N.H. 318-20

the thiscomment on evidence becauseimproperinstruction constitutes
thatat 318. now holdnot for our review. Id. Wepreservedissue was

towhere, here, jurydoes not thepermits, require,the instruction butas
statements, it is not anexculpatoryfrom falseguiltinfer consciousness of

608,Marti,State v. 143 N.H.comment on the evidence. Seeimproper
(1986).22, 24 “merely(1999); Cassell, 129 N.H. It issee also State v.616-17

Marti, N.H. at 617.statement of law.” 143a correct
a made an statementintentionally exculpatoryEvidence that defendant

evidencefalse constitute circumstantialmaylater discovered to bethat is
260, 262Ingram,United v. 600 F.2dconsciousness of See Statesguilt.of

1979).(10th from aguiltreasonable to infer consciousness ofCir. It is
“an doespersonfalse statement because innocentexculpatorydefendant’s

orfabricate annecessary explanationfind it to invent orusuallynot
innocence.” 1A K. O’MALLEYtending establish or[his her]statement to
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Jury 14.06,§a., And& Federal Practice Instructions — Criminal
2000).(5that ed. later false are286 statements shown to beExculpatory

mayakin to evidence be show of guilt,other that relevant to consciousness
Steed,such as and avoid See State 140 N.H.flight suspicion.efforts to v.

153, (1995); Stott, 170, (2003) (defendant’s149 173155-56 State v. N.H.cf.
to ofpolice “extremelystatements were his consciousness ofprobative

guilt”).

False “haveexculpatory long acceptedstatement instructions been
(4thby 532,the courts.” v. 650 F.2d Cir.McDougald,United States 533

1981). proper, exculpatory explainTo be a false statement instruction must
inferencethat the of of guilt permissive, mandatory.consciousness is not

(Conn.Orla, 504, 2001);See 786 510 Ct.State v. A.2d see also Com. v.App.
(Mass.Martinez, 273, 2002); Cassell,769 N.E.2d 280 at129 N.H. 24.cf.

The instruction must clear exculpatoryalso make that false statements are
guilt, guilt.not evidence of are evidencebut of consciousness of See

Fischer, Further,N.H. evidentiary143 at 319. there be an basis formust
(8thHudson, 1211,the instruction. See United States v. 717 F.2d 1215 Cir.

1983). case,In this the defendant that there sufficientconcedes was
evidence the arguefor State to adverse inferences from his false
exculpatory explanations Kassidy’sfor bruises.

inWhen viewed the context of the thatjury charge,entire we hold the
instructions,instruction in this appropriate. generalcase was In its the

court ifinstructed the that thejury jury thought judgethat the had
expressed opinion case,an disregardabout the facts of the it “must that

Theexpression.” judge juryfurther informed the judge’sthe that it was
job and in neutral,“in this all cases ... to remain entirely upand it’s to
you, alone, not upand to me to decide in Thethe facts this case.” court
explained that it jury’s jobwas the to the ofcredibility“decide the
witnesses,” which meant that it had “to decide whom to believe.”

instruction,In its false exculpatory statement the court made clear
that the hadjury to decide whether the “intentionallydefendant made

innocence,tendingstatements to demonstrate his or to influence a
witness” and whether these statements laterwere shown to be false. It

upwas further to the jury to consider whether these statements indicated
of guiltconsciousness and to determine the significance give“if to toany”

them. The instruction left “exclusively juryto the the as toquestion
whether statements, made,false exculpatory if indicate consciousness of
guilt, nothingor at all.” such,600Ingram, F.2d at 262. As it proper.was

Parker, (1997)See 319,State v. 142 N.H. 324 (jury instructions are
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itsjurystate law and allow to exercisethey accuratelyappropriate when
evidence).evaluating conflictingown injudgment

toPertainingB. False Instruction MarshallExculpatory Statement

if the false exculpatoryThe contends in the alternative thatdefendant
the should havepermissible, appliedstatement was trial courtinstruction

disagree.it to Marshall. We
Bruneau, 104,in 131 N.H.rejected a similar State v.argumentWe

Bruneau,(1988). one of hisargued116-18 In the defendant that associates
lyingkilled and of his associates was to coverhad the victim that another

106, tourged juryhim. 116. In defense counsel thesupport,for Id. at
after withspeakingtwo associates had disappearedconsider that the

the of the twoarguedId. Defense that behaviorat 116. counselpolice.
the from theirjuryan that could concludeassociates merited instruction

116-17.guilt.conscious of their Id. atbehavior that the two associates were
Id.held to this instruction was not error.giveWe that the court’s refusal

1982)425, (Mass.117-18; needToney, (judgeN.E.2d 432at Com.v. 433cf.
forbring explanationnot of defendant’s own innocentjuryto attention

someone other than he wasflight). The defendant’s assertion thatalleged
anwas he was entitled totheory uponnot a of defense whichguilty

instruction, Bruneau,theory the case. 131N.H. at 117-18.but was a of
Bruneau,that, like in the defendant in thisWe conclude the defendant

theoryhis that Marshallelucidatingcase was not entitled to an instruction
he wastheory uponThis not a of defense whichguilty.was Id. at 118. was

117-18; Ramos, 272,to at see State v. 149 N.H.entitled an instruction. Id.
(2003).274

that it inferinstructing juryThe that the couldarguesdefendant
wasfrom false statementsguilt allegedlyconsciousness of Marshall’s

assume, it mayWe without thatnecessary deciding,to unfairness.prevent
falsejurythe to be instructed on theappropriatebe in some instances for

Boekelman,of v. 594others. See United Statesexculpatory statements
(9th 1979). is in a1238, necessaryanF.2d 1241 Cir. ‘Whether instruction

is an reserved to the trial court’s soundcase ... issueparticular
Ramos, proposed149 274. We review the denial of adiscretion.” N.H. at

the entire and all evidencechargeinstruction in the context ofjury
trial, adequatelyif the instructions did notonlyatpresented reversing

(2002).Blackstock, 791, 798State 147 N.H.state the relevant law. v.

false exculpatorynot to theexpandThe trial court’s decision
exercise ofto Marshall was a sustainablestatement instruction include

Ramos, 274. to the evidenceat In contrastdiscretion. See 149 N.H.
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concerning the statements,defendant’s false exculpatory there was scant
evidence that Marshall lied about Kassidy’s injuries to demonstrate his
innocence. The defendant points to Marshall’s denial that he abused
Kassidy on either denials,November 8 or November 9. generalSuch
however, do not merit a false exculpatory statement instruction. See
McDougald, 650 F.2d at 533.

The defendant also refers to a statement Marshall made to his
girlfriend, while he tryingwas to resuscitate thatKassidy, wasKassidy
“coming through” and that she was going to the Fromhospital. this
statement, Marshall’s girlfriend “alert,inferred that Kassidy was sitting

television,”andup when,watching fact,in she was already dead.
statement, false,Marshall’s even if did not tend to demonstrate his

innocence and did not merit a false exculpatory statement instruction.
In opening remarks,his and closing defense counsel vigorously argued

that Marshall was a liar and a killer:

Folks, you are gonna have one of those rare opportunities, you
are to thegoing Bortner,see killer of Kassidy and you’re togoing
see Jeff you excuses,Marshall----[T]f want to hear about lame
you’re gonna hear ‘em from none other than the star witness for

Marshall____He’sthe ... Jeffrey[S]tate not the most perfect
Well,babysitter. not only is he not the most perfect babysitter, he

is a killer.

Folks, dropped[Amanda] [Kassidy] off in the morning on
house____9th, alive,November at Jeff Marshall’s At Jeff

Marshall’s house she was supposed to be cared for by Jeff
Marshall----And she wasn’t cared for by Jeff Marshall. She was
dealt with at the highest level of neglect, and she was beaten at
that house----I’m going to—I’m going to tell you, we don’t know
what exactly happened over at house,Jeff Marshall’s hebut
wasn’t straight you.with He wasn’t straight with you at all. And
you don’t have to take that from me.

Jeffrey Marshall is a liar. Jeffrey Marshall is protecting himself.
Jeffrey Marshall is avoiding here,reality folks____But, he’s a liar
for more reason,than one and he’s covering up, and he’s

do____minimizing, and he’s doing everything that a liar would
No____HeWhy? ... Because he’s innocent? ... had a dead baby.

He had a dead baby in his house. And he knows why he had a
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did it. herwhyHe knows he He inflictedbabydead in his house.
wounds, okay....

and theopportunity present theoryto his“ampleThe defendant thus had
(1984).Shannon, 653, 663125to it.” State v. N.H.was free considerjury

thehelpextensive information toThe court’s instructions includedjury
instance, the outlined variouscredibility. For courtevaluate witnessjury

consider, including:for the tojuryfactors

candid;to be whether the witnessappearedWhether the witness
belief; aand demeanor ofworthy appearanceof theappeared

witness; in ofhad an interest the outcomewhether the witness
thecase; tellingreason for notanythe whether the witness had

truth; orthe said seemed reasonablewhether what witness
seemed orwhat the witness said unreasonableprobable; whether

in the case or priorinconsistent other evidence withwith
witness; the anywitness hadbystatements the and whether

in thetoward other ease.friendship animosity peopleor

whole, say jurya we cannot that the wasjurythe instructions asViewing
a falsetheory of theof the defendant’s case absentincapable evaluating

Seethat to Marshall.pertainedstatement instructionexculpatory
Bruneau, 131 N.H. at 118.

III. the EvidenceSufficiencyof

thethat the was insufficient becausearguesThe defendant evidence
to the conclusion that MarshallState failed eliminate rational killed

Kassidy. disagree.We
evidence,of thesufficiencyto the theprevail challengeTo on his

fact,of all of theviewingmust that no rational trierprovedefendant
in the favorableand all inferences from it mostlightevidence reasonable

State, v.guiltfound a reasonable doubt. See Statebeyondto the could have
753,(2003); 758Hull, 706, Chapman,149 N.H. 712 v. 149 N.H.State

circumstantial,(2003). exclude allWhen is it mustsolelythe evidence
221, 225Duguay,See State v. 142 N.H.except guilt.rational conclusions

(1997). standard, however, in theUnder we still consider the evidencethis
each item inevidentiarythe State examinemost favorable to andlight

context, not in See id.isolation.

fact, andof the evidenceviewingWe conclude that a rational trier
State,in the most favorable the couldinferences from it tolightreasonable

Marshall,defendant,the notbeyondfound a reasonable doubt thathave
Kassidy.killed
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the defendantperiod,that over a three-monthevidenceThe heardjury
Heitso hard that bruised.her facegrabbedHeKassidy repeatedly.hurt

He tried toa closet door.againstthrew herthe neck andbyhergrabbed
her throat thatagainsthardfingerhis sobycrying pressingher fromstop

gagged.she
and sofrequentsothat the bruises wereThe heard evidencejury
stories,toobligedAmanda felt fabricateandthat the defendantobvious
so badThe bruises wereto them.story, explaintrampolineas thesuch

shecare becausedayher todaughterwant to takethat Amanda did not
her.be taken fromKassidy wouldwas afraid that

the storiesandinjuriesthat Kassidy’s repeatedheard evidencejuryThe
withto them were consistentup explainmadeAmanda and the defendant

expert explained:As thesyndrome.battered-child

in whichis used to refer to a childsyndromeA battered-child
a ofperiodinflicted them overuponis traumarepeatedthere

roomemergencyto a or thethey present physiciantime. Usually,
and,injury, uponheadinjury,of an acute often awith some kind

examination, injuries present,othermultiplethere are
bruises, injuries,or othersometimes fracturessometimes other

of some older than others.they varying ages,and are

theusually parentcharacteristics are thatof the other[S]ome
indelaybe a ... in the time whichmightor caregiver, the[re]

that isusually storyin for care. thethey bring Secondly,the child
severityoccurs is inconsistent with theinjurytold about how the

justbe that are notmay explanationsof the Thereinjury.
for or how the childgiven by caregiver whythat are theplausible

injuries.multiplehas sustained

well, a lot ofsay,hear that these will there’sparentswe[0]ften
or if there isjust easily;the child bruisesbruises because

fractures, justthat the childinjuries, they might sayor other was
and fellvery clumsy frequently.

found,havejurorevidence from which a rational couldjuryThe heard
doubt, Kassidy’sinflicted fatalthat the defendantbeyond a reasonable

dayThe that on thejuryon the before she died. heardinjuries night
died, only fadingacted normal” and had oneKassidy “[p]rettybefore she

jury night,on her face. The heard that thatbruise and a few scratches
defendantthat unconscious. Thesomething happened Kassidyrendered

autopsyAKassidyhit in the head with a baseball. latersaid that his son
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revealed that none of the bruises on faceKassidy’s was consistent with
hit abeing by ball.

The jury heard that the next day, Kassidy’s face was very badly bruised
and that Amanda bruises,blamed the defendant sister,for the telling her
“Look what he did.” juryThe heard evidence interview,that in his police
the defendant repeated the false stories he and Amanda upmade to
explain Kassidy’s injuries, theincluding trampoline Thestory. jury also

death,heard that on the night Kassidy’sof Amanda accused the defendant
her,of killing saying, my this;killed Ibaby; you“[Y]ou know did you

wanted her dead.”
The also heardjury medical evidence that most of Kassidy’s recent

bruises were inflicted when the her,defendant was taking care of
approximately toeight twelve hours before she died. Her fatal injuries
were inflicted sometime within the twenty-four hours before she died.

The defendant argues that the evidencefollowing could have led a
(1)rational juror to conclude that he died,was not guilty: Kassidywhen

(2)care;she was in Marshall’s her pajama bottoms were removed and left
died,on the bed the thatday she Marshallalthough did not that hetestify

removed them and his girlfriend could not explain how camethey to be
(3)removed; and the medical evidence did not rule outconclusively

Marshall as a cause of fatalKassidy’s injuries.
allViewing of the evidence in the light State,most favorable to the we

hold it was jurysufficient for the to exclude all rational exceptconclusions
that the defendant guilty.was

IV. Excited ExceptionUtterance

We briefly dispose of the inargument the prodefendant’s se
supplemental brief that the court erroneously admitted as excited
utterances statements Amanda made to her friend on the night of his
arrest. These included friend,statements Amanda’s comment to her “And

knew,you Iand didn’t listen.” alsoThey included Amanda’s description of
the defendant grabbing Kassidy by the shirt and her intopushing a corner
when she cried.

To admit testimony under the excited utterance exception to the
rule,hearsay the trial court must be satisfied that there was a sufficiently

startling event or occurrence theand declarant’s statements were a
spontaneous reaction to the and not the result ofoccurrence reflective

Bonalumi,thought. 485, (1985);State v. 127 N.H. 488 see N.H. R. Ev.
803(2). The evidence thesupports trial court’s finding that both of these

wereprerequisites satisfied.
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thatdire, nightthe thethe friend testified that onDuring voir
arrested, at and“hysterical”Amanda arrived her housedefendant was

from theminutesapproximately twentyThe friend livescrying.
hehome, and the defendant had been whenwhere Amandadefendant’s

inAmanda her“very sporadicwas The friend testified that wasarrested.
...; disheveled; mess; smoking;a chainher hair was she wasconversation

Amanda liketalking me.” The friend had never seenalmost incoherent to
conversation, “verycried and wasThroughoutthat their Amandabefore.

have a conversation“veryThe friend stated that it was hard toemotional.”
in aevening” highly agitated,with was emotional“[s]heher that because

rather than aThe friend it as “bits and pieces”state.” described
hold trial court’s decisiontestimony,Given this we that theconversation.

ato Amanda’s statements as excited utterances was sustainableadmit
Bonalumi,discretion. See 127N.H. at 487-89.exercise of

remainingto strike issues theWe the State’s motion thegrant
theyin his brief were notpro supplementaldefendant raises se because

toappeal grantof we did not him briefpermissionraised in the notice and
Sup. 16(3)(b).Thomas, 327, 332(2003);v. 150N.H. Ct. R.them. See State

Affirmed.

DUGGAN, JJ.,and concurred.DALIANIS
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