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Jr., D.V.M.,Huston, theappealsBrock, Roland E.The petitioner,C.J.
(board)MedicineVeterinaryBoard ofHampshireof Neworder the

and aimposingmedicineveterinaryto practicehis licensesuspending
(1) the denial of his motion$9,000 challenges: board’spetitionerfine. The

(2) to allcounsel; producefailurehearing counsel’sto board andrecuse
addition, arguesheInhearing.evidence before theexculpatorypotentially

At oraland unreasonable.findings unjustboard’s weresix of thethat
authoritythat the board lackedargumentthat hisargument, he conceded

was moot. We affirm.counselinghim to attendto order

I. Background

(State Line) inHospitalLine Veterinaryowns StatepetitionerThe
2001, precipitateda insubject investigationHe the of boardNashua. was

2002, held aIn the boardof about him.by receipt complaintsthe board’s
the ofthat the violated standardspetitionerat it determinedhearing which

Act, chapterPractice RSAVeterinarythe Hampshireconduct under New
rules and the American332, the administrativeas well as board’s

(AVMA) by, among othercode of ethicsVeterinary Medicine Association
animals,(1) to tworespectto maintain records withfailing properthings:

9E); (2) taking9A and(findingsOscar BowenSergeant Dunn and
9D); to treat(finding failingDunnunnecessary rays SergeantX of

(3)9C); foul to refer tousing languageproperly (findingDunnSergeant
Settle, Jr.,(4)9H); John A.knowingly allowingandemployees (findinghis

toat Line from 1998 2001a to live and work Statefugitive justice,from
90).(finding

$9,000, hissuspendedto the the boardfining petitionerIn addition
The boardfor and a number of conditions.years imposedlicense two
would betwo-year suspensionmonths of hiseighteenordered that

deferred, however, if he met various conditions.

II. Standard Reviewof

RSAgovernsRSA 541 our review of board decisions. 332-­chapter
2002). (1997), not theB:16, RSA 541:13 we will set aside(Supp.VII Under

satisfied,law, are a clearexcept byfor of unless weboard’s order errors
evidence, it is or Seeunjustof the that unreasonable.preponderance

(2003).Basani, 259, 261 The board’s of factfindings149 N.H.Appeal of
261-62;and See at see alsoprimaare lawful reasonable. id.presumed facie

showinga thatpresumption may only byRSA 541:13. This be overcome
from conclude it did. Seethere was no evidence which the board could as

Basani, 262. review board’s on issuesrulings149 N.H. at We theAppeal of
55, 57of See 148 N.H.Appeal Regional Hosp.,law de novo. Portsmouthof

(2002).
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III. Discussion

A. Motion to Recuse

The argues that andpetitioner his State federal rightsconstitutional
were violated because two members of the attorney general’s office

case,theprosecuted while a third served as board counsel. See N.H.
CONST, CONST,I, 15, 35;pt. arts. U.S. amend. petitionerXIV. The asserts

under the Clauses,his claims State and Federal Due Process see N.H.
CONST, CONST,I, 15; XIV, I,art.pt. U.S. amend. and Part Article 35 of the

Constitution,State which also guarantees the to anright impartial jurist.
We Trotzer,addressed nearly Appealidentical claims in 64143 N.H.of

(1998). Trotzer,In the petitioner was a whosepsychologist certificate had
bybeen suspended the New Board of ofHampshire Examiners

Psychology and Mental Health Practice for professional atmisconduct. Id.
65. He argued that his State and federal due process rights were violated

justicebecause the ofdepartment had failed to “construct or maintain
adequate walls of division between the attorneysassistant general who
served as and counsel to theprosecutor board.” Id. at 66. He asserted that

process requireddue of“visible walls division ... to eliminate orthe threat
ofappearance investigative,bias” when prosecutorial adjudicativeand

singlefunctions are contained within a atagency. Id. 67.
We ruled that while the ofappearance mightbias aestablish due

process person accusative,violation when one “commingle[s] investigative,
functions,”and adjudicative when these arefunctions combined within one

Id.;actualagency, Larkin,bias must be shown. see also Withrow v. 421
35, (1975). that,U.S. bias,52 We held in the absence of actual “it is

permissible for attorneyone assistant togeneral represent the in itsboard
quasi-judicial capacity and another assistant attorney general prosecuteto

Trotzer,the case before the board.” 143 N.H. at 68.

The Thus,concedes there nopetitioner was actual bias in this case.
Trotzer,under his State and federal due process claims fail. See id. As Part

I, Article 35 of the State Constitution affords no protection,additional his
claim under that provision also fails. See Appeal Campaign forof

(1990).Ratepayers Rights, 480,133 484N.H.
petitioner argues, however,The that we should overrule Trotzer because

anit creates ethical double standard for public and private attorneys,
publicpermitting to do whatattorneys private attorneys cannot. “In this

day and when theage, reputation legal professionof the constantlyis
being contends,called into hequestion,” longerwe should no sanction this
double standard.
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v.See Jacobsinvitation to overrule Trotzer.decline the petitioner’sWe
(2003).Vehicles, 502,149N.H. 504-05Director, MotorN.H. Div. of

thata false He assumesupon premise.restspetitioner’s argumentThe
identical in allattorneysand areobligations private publicofthe ethical

includingprovisions,“Under various legalare not.Theycircumstances.
lav?, ofconstitutional, thestatutory responsibilitiesand common

R.attorneys. N.H. Prof.privatethose oflawyers” differ fromgovernment
attorneys have differentandAccordingly, public privateScope.Conduct

under theLawyersSee id.obligations in some circumstances.ethical
instance, “may be authorized toattorneythe forgeneral,ofsupervision

legalinagencies intragovernmentalseveralrepresent government
representnotcouldprivate lawyerin circumstances where acontroversies

notof conduct doprofessionalThe rulesmultiple clients.” Id.private
Id.abrogate authority.this

ofobligationsto ethicalimplydo not intend that theBy ruling,our we
notin all circumstances. We areattorneys are differentprivateandpublic

under which publicin this to discuss the circumstancesopinioncalled upon
obligations.to the same ethicalsubjectand areprivate attorneys

B. EvidenceExculpatory

to producefailureargues hearingThe counsel’spetitioner that
hearingthefor review before violatedexculpatory evidence hispotentially

rights to aorder and his and constitutionaldiscovery statutorythe board’s
2002);541-A:31, (1997); (Supp.See IV RSA 332-B:16hearing.fair RSA

Const, I, 15.pt.N.H. art.
to theThe the was relevantpetitioner complainsevidence about which

Settle, justice,a from to liveallegation knowingly fugitivethat he allowed
(1)to The of: aand work at State Line from 1998 2001. evidence consisted

amanager, Scheidegg,that his Carlshowing paiddocument business
(2)bail; petitionerand documents that the discoveredportion of Settle’s

1994,demonstrating that in the court ordered bailhearingafter the
forin a had issued Settle’sScheidegg, part,returned to because mittimus

arrest.

arespect showing Scheidegg paid portionWith to the document that
bail, preservewe that the did notagree petitionerof Settle’s with the State

toobjections hearinghis counsel’s of and failure to disclose thisuse
objectionsThe his motion forpetitionerdocument. did not raise these until

This to for our review. Seerehearing. was insufficient thempreserve
484;133 at see also RSAAppeal Ratepayers Rights, N.H.Campaignof for

541:3, :4 (1997)
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With to the documents bailrespect showing that was returned to
1994,in inScheidegg part, abecause mittimus had issued for Settle’s

arrest, we hold that these documents are inculpatory, exculpatory.not
Thus, even if we to withagreewere the petitioner hearingthat counsel had

order,a underduty the board’s the Newdiscovery Hampshire
Administrative Procedure Act or the New Constitution toHampshire

evidence,produce exculpatory hearing counsel had no duty produceto
1994,these documents. These documents showed that in four years before

Line,Settle came live at inference,to State Scheidegg, byand the
petitioner, knew that was athere mittimus for Settle’s arrest. These
documents were not to the petitioner.favorable

wereThey also cumulative of documents hearing producedcounsel
before the hearing. The documents theproduced superiorincluded court’s
order thegranting State’s motion for mittimus to issue as aswell the
return from court thatsuperior showing mittimus was issued on

6,1990.September

C.Findings and Rulings

We must affirm the board’s factual unlessfindings we determine
that there was no evidence from which the board as itcould conclude did.

Basani,See Appeal 149 N.H. at 262. Having reviewed the recordof
carefully, we conclude that there was sufficient evidence from which the
board could have found as it did. See id.

The firstpetitioner challenges finding 90—that he knowingly permitted
Settle, a fugitive justice,from to live at Stateline from 1998 2001.to He

thatargues there was no direct thatevidence he knew that Settle was a
fugitive from Injustice. thedenying petitioner’s motion for rehearing, the

explainedboard that it based this infinding, part, its determinationupon
that petitionerthe was not credible. As the board explained:

The evidence used allegation]to decide [this was Mr. Settle’s
behavior, ofpresencethe a previous relationship with Mr.

(not bail),theScheidegg and Dr. Huston’s willingness to rehire
Settle,Mr. which the unlikelyBoard finds would be if Dr. Huston

believed Mr. Settle had lied to him and lived at his aspractice a
forfugitive years.

We notwill disturb the credibilityboard’s determinations appeal.on
Weighing andtestimony assessing credibilityits thesolely provinceare of
the Servs.,board. See Appeal Dep’tN.H. Health and Human 145of of

211, 215(2000); 158, 163(2001).N.H. Appeal Armaganian, 147 N.H. Weof
conclude that the evidence 90.supports finding
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petitioner9E—that the9A andfindingsThe next contestspetitioner
Bowen, twoand OscarSergeantfor Dunnmedical recordskept inadequate

his did notthat recordsin The concedespetitionerof the animals his care.
letter of theand “theregulationswith“completely” applicablecomply

Thepractitioner.for a sololaw,” they “adequate”that werebut asserts
themselves, thehowever, by the recordssupportedwerefindings,board’s

of records werein he admitted that some hiswhichpetitioner’s testimony,
Lori E.Paine and Dr.of Dr. James L.testimonyand theinadequate,

Gordon.
his treatmentto the board’s conclusion thatobjectsThe nextpetitioner

Hampshiretheand violated NewunprofessionalDunn wasSergeantof
ofAct, and the AVMA coderegulations,Veterinary applicablePractice

11(c), 2002);9D). 332-BJ4, (p) (Supp.See RSA(findingsethics 9C and
forRules, He does not the factual basesdisputeN.H. Vet 501.02.Admin.

instance, hedisputeFor he does not that tookthe board’s conclusion.
vaccine,agave dogit or that he the rabiesraysX the after dieddogof

hisarguescondition. He instead thatdespite deteriorating physicalits
to use itsstatutorilyThe board was entitledjustified.actions were

knowledge petitioner’sevaluate whether theexpertise specializedand to
541-A:33, (1997); also PetitionSee RSA VI seeunprofessional.conduct was

(1993).Grimm, 42,138 54N.H.of
that he foulpetitioner finding languagethe in that usedFinally, argues

the of“totally disregarded testimonyto refer to his the boardemployees,
9H). conflictingof FacedMowry” (findingRobin and that Dr. Gordon with

accounts, the to credit some over others. Seeboard was entitled witnesses
40, (1997); Boles, 382,Hooker, 142 47 v. 141 N.H.N.H. BarrowsAppeal of

(1996). the396-97 witnesses testified that usedpetitionerNumerous
salacious, languageand otherwise offensive with hisdemeaning

regardingThe use of foulemployees. finding petitioner’sboard’s the
thelanguage well-supported bywas record.

AJJirmed.

Broderick, Nadeau, JJ.,Duggan,Dalianis and concurred.


